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PREFACE. 



A PRACTICAL work on Fixtures, adapted to the 
present state of the law, having for a long time 
been demanded by the Profession, and the Author 
himself having some time since experienced not a 
little inconvenience from the want of such a work, 
he resolved on compiling the present volume, and 
now presents it to the reader in the hope that it 
may be foxmd to be both convenient and easy of 
reference, and to possess the advantage of compri- 
sing all the cases that are to be met with in the 
books on the subject, down to the present time. 

The Law of Fixtures being a subject upon which 
all those persons who are possessed of real pro- 
perty require and are daily seeking information, 
some little pains have been taken with the arrange- 
ment of the work, in order to make it intelligible 
to non-professional men, for whose direction and 
guidance it is hoped it will be found equally 
useiuL All legal technicalities have therefore 
been carefully avoided, and the conclusions drawn 
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ligible to a class of j)er8ons wttd'HaV^ noTt'VeJ- 
'6^^3'li'^l&al eAication. ' iPte work is Avided 
into (fiffereiit' ciapters, which are tespectivifclylic- 
Voted to^the different classes of persons' bet week 
VKom questioniS; with respect to the right tb 
"fethove fixtures, generally arise, \iz, heir and 
executor, tenant for life or in tail and re- 
fiiainder-man or reversioner, and landlord and 
tenant. 

These difierent chapters are again subdivided 
with reference to the exceptions that have been 
engrafted upon the general rule with regard to 
fixtures, which have been erected for the purposes 
of trade, of agriculture, of ornament, or domestic 
use ; and, as the nature of the subject required and 
suggested, this portion of the work comprises 
those cases only where there is not any ex- 
press contract between the parties. The sub- 
ject is then considered with reference to those 
cases where an express contract exists on the 
sale or transfer of fixtures between landlord 
and tenant, vendor and vendee, mortgagor and 
mortgagee, heir and devisee, bankrupt and as- 
signee ; and then follows the rights, exemptions, 
and liabilities conferred and created in respect of 



j,..lJ^^^,bee3(i .^Q^pipd advisable,, a8.m.fl<pn^.)Da^- 
9]y^ r o^ected with fixtures^ to introd^ee |;|li^ 
Law ofi Dilapidations. This sulijeet is trqated of 
under two distinct heads, '^ Ecclesiastical", md 
*^ Lay,"; which are again subdivided in such mtoi- 
ner f» was considered requisite to elucidate the 
law. The first branch includes all the cases to b^ 
found in the books upon ecclesiastical subj^ect^, 
aQd the second comprises those cases which I^ve 
arisen between landlord and tenant with reference 
to the obUgation to keep the premises in repair, 
to whom, as well as ecclesiastioal persons, it ip 
hoped it will be found of utility, and conyenient 
of reference. 
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LAW OF FIXTURES. 



BOOK I. 
CHAPTER I. 

OF FIXTUBES IN OENEBAL. 

Definition^ — Exception to Oeneral Rule. — What sufficient 
Annexation, what not sufficient Annexation,^T When resting 
on Brickwork, — Tenant may make Erections removable, — 
Exceptions to Oeneral Rule, — Trade. — Agriculture. — 
Ornament, Convenience, Domestic Use. — Custom, Nature 
of Fixture, Intention. — Injury. — Advantage to[Estate. 

Definition, — Fixture is a word of ambiguous 
signification : it is however used to denote chattels 
of a personal nature which have been aflixed to 
land. 

In this work '* fixtures" is considered with 
reference to such inanimate things of a personal 
nature as have become affixed or annexed to the 
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realty, but which may be severed, disunited, or 
removed by the party, or his personal represent- 
ative, who has so affixed them without the con- 
sent of the owner of the freehold.* Per Parhe B,, 
1 C. M. & R. 276. 

Exception to General iZttZig.— This definition is 
to be considered as an exception to the general 
rule, quicquid plantatur solo, solo cedit. What- 
ever is affixed to the realty is thereby made parcel 
of it, and partakes of all its incidents and pro- 
perties. See Hardwick C. in Dudley v. Ward, 
Ambl. 113. ; Lord Ellenborough in Elwes v. Maw, 
3 East, 57. ; Park B. in Hallem v. Bunder, 1 C. M. 
& B., 275. ; Mmshall t?. Lloyd, 2 M. & W. 459. ; 
Lee V. Bisden, 7 Taunt. 191. 

What sufficient Annexation* — The question na- 
turally arises, What particular species of annex- 
ation will confer upon goods the character of 
fixtures within the above definition ? The merely 
laying and resting upon the earth without let-- 
ting and imbedding them into it, goods, or even 
buildings, of whatsover description, wiU not con- 
fer upon them the right to become fixtures. The 
article must hQ fixed in or to ilie ground^ or some 

* See tiie case of Sheen v. Richie, 5 M. & W. 175., where 
the declaration was in trover for goods, chattels, and fix- 
tures (enumerating, amongst other moveable articles, stoves* 
shelves, &c.)) and it was held, after verdict (general da- 
mages having been assessed on the whole declaration), that 
the word ^* fixtures** would not necessarily be taken to mean 
things affixed to the freehold ; and therefore the judgment 
ought not to be arrested. 
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substance already become a portion of the free- 
hold, in order to deprive it of its personal nature. 
Thus, in the case of Elwes v. Maw, 3 East, 38., 
where a tenant in agriculture, who erected at his 
own expense, and for the mere necessary and con- 
venient occupation of his farm, a beast-house, 
carpenter's shop, fuel-house, cart-house, pump- 
house, and fold-yard wall, which buildings were 
of brick and mortar and tiled, and let into the 
grawnd^ it was held that he could not remove 
them, even during his term, and although he left 
the premises in the same state as when he entered. 
So also in Home, Exr. v. Baker, Ass., 9 East, 215., 
which involved the question as to the right of 
assignees of a bankrupt to goods and chattels 
which were in'his order and disposition under the 
21 Jac. 1. c. 19. ss. 10, 11. The property in 
question consisted of certain stills, which were set 
in brick-work and let into ike ground; also some 
vats or worm-tubs which were supported by and 
rested upon brick-work and timber, but were not 
fixed in the ground; and also some other vats 
which stood on horses or frames made of wood, 
which were not let into the ground, but stood 
upon the floor; and the Court held that those 
Tats whidi were fixed to the freehold did not pass 
to the assignees under the words goods and chat" 
teh vx the statute. 

So, where the tenant had erected a viranda, the 
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lower part of which was attached to poets fixed In 
the ground, Abbott J. held that the tenant could 
not remove it. Penry, Admix, i?. Brown, 2 Stark. 
N. P. C. 403.* 

The foregoing cases show distinctly what will 
be considered a sufficient annexation to the soil, 
to prevent the removal therefrom of a chattel 
which has been affixed thereto. 

What 18 not a sufficient Annexation. — But 
should this complete annexation to the freehold not 
take place, the articles are not within the class 
of cases already cited, and are not what are usually 
called fixtures ; they remain mere personal chattels, 
and may be removed by the party who brought 
them upon the premises. Thus, in the case of Cul- 
ling V. Tuffiiall, BuUer's N. P. 34., where it was 
held that the tenant who had erected a barn upon 
the premises, and put it upon pattens and blocks 
of timber lying upon the ground^ but not fixed in or 
to the ground^ might, by the custom of the country, 
take them away at the end of his term ; but as 
Jjov^ Ellenborough in Elwes v. Maw, 3 East, 38., 
said, " To be sure he might, for the terms of the 
statement exclude them from being considered as 
fixtures^ they were not fixed in or. to the ground^ 
See also Nayler r. Collinge, 1 Taunt. 21. So in 

* In this case the tenant covenanted to repair, and keep 
in repair, the premises and all erections, buildings, and im- 
provements which might be erected thereon during the 
term, and yield up the same in good and sufficient repair. 
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Horn V. Baker^ ante, p. 3.* those vats, &c. which 
were not fixed to the freehold were held to pass to 
the assignees, as being in the order and disposition 
of the bankrupt. So in Davis et al. v. Jones et al., 
2 B. & Al. 165., certain parts of a machine which 
had been put up by the tenant during his term, 
and which were capable of being removed without 
either injuring the other parts of the machine or 
the building, and had been usually valued be- 
tween outgoing and incoming tenant, were held 
to be the goods and chattels of the outgoing tenant, 
for which he might maintain trover, the court of 
King's Bench was of opinion, that, at least be- 
tween landlord and tenant, the question depended 
on a conclusion of facts to be drawn from the 
matters stated in the case, and not upon any 
point of law ; and therefore, that the jibs (which 
were certain uprights that were placed in certain 
caps or steps of timber fixed into a building, and 
which turned round the work in these caps or 
steps), from their mode of construction, were not 
properly fixtures at all, but mere personal chattels. 
Where resting on Brick Foundation. — It should 
seem also, that if goods or buildings are merely 
placed and rest upon, without being let into, a 

* In confirmation of this decision, see Clark v. Crown- 
sbaw, 3 B. & Ad. 804. ; Coombs v, Beaumont, 5 B. & Ad. 
72. ; Boydell v. Mitchell, 1 C. M. & R. 177. ; 3 Tyrwh. 974.; 
Rufford V, Bishop, 5 Russ. 346. ; Hubbard v, Bagshaw, 
4 Sim. 326. 
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brick or other foundation^ and can be taken away 
without injury to such foundation^ they may le- 
gally be removed, although the foundation itself 
be in a solid manner rendered part of the freehold 
and cannot be severed therefrom, and were con- 
structed for the express purpose of supporting the 
superincumbent weight. Rex v. Otley (Inhabs.), 
1 B. & Ad. 161., in which case it was held, that 
a wooden windmill placed upon, but not let into, 
a brick foundation, was removable by a tenant. 
So in the case of Wansbrough v. Maton, 4 Ad. & 
E. 884., 6 N. & M. 367.*, where a wooden bam 
had been erected on a foundation of brick and 
stone, the foundation being let into the ground, 
but the bam resting upon it by weight alone. 
So where a tenant had built upon part of the land 
a post windmill, constructed upon cross traces 
laid upon brick pillars, but not attached or affixed 
thereto, it was held, that this windmill was a mere 
chattel, and not to be considered as connected 
with the land. Rex v. Londonthorpe, 6 T. R. 377. 
It follows from the foregoing cases, therefore, 
that wherever a chattel is perfectly connected 
with the freehold, either by being let into the 
earth itself, or by being cemented or otherwise 
united to some erection previously attached to the 
ground, it becomes part of the freehold itself, and 

* Trover lies for the conversion of such an erection, 
though it does not lie for fixtures, id. ; and see Mackintosh 
». Trotter, 3 M. & W. 184. 
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cannot be removed by the tenant or his repre- 
sentative. 

Tenant may make Erections removable. — And 
that a tenant may so constract any erection he may 
make, as to avoid the application of the above 
rule : thus, he may erect bams, granaries, sheds, 
and mills upon blocks, rollers, pattens, pillars, or 
plates resting on brickwork, so as to reserve to 
himself the right of removal. Vide post, passim. 

Exceptions to General Rvle. — To the ge- 
neral rule, quicquid plantatur solo, solo cedit, 
many exceptions have been made. The question 
therefore suggests itself, what particular rules or 
exceptions regulate the right of removal between 
persons standing in different relative situations 
towards each other, in respect to the premises to 
which the goods have been united? It has been 
stated, that whenever any thing is affixed to the 
freehold, neither the party annexing it, nor his 
personal representative, can ever again sever it, 
without the consent of the reversioner; the pro- 
perty, by being annexed to the land, immediately 
belongs to the freeholder, and the tenant, by 
making it a part of the freehold, is considered to 
abandon all future right to it, so that it would be 
waste in him to remove it afterwards ; it ther^ 
fore falls in with the term, and comes to the re- 
versioner as part of the land. Herlakenden's 
case, 4 Kep. 64., Co. Litt. 53.; Cooke v. Hum^ 
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phrey, Moore, 177.; Darby (Lord) v. Asquith, 
Hob. 234. 

On this general rule, certain exceptions have 
been engrafted with refiprence to the purpose and 
object for which the article has been annexed to 
the land. 

Ist. In favour of trade^ of agriculture^ of oma-- 
ment and convenience^ or of general improvement of 
the estate. It is upon these grounds generally, 
that the courts have upheld the doctrine of pro- 
perty in fixtures ; but they are not the only con- 
siderations on which the question has turned. 

Custom. — For we find that custom, as in Culling 
V. Tuffhall, Bull. N. P. 34. ; Davis v. Jones, 2 B. 
& Aid. 165. ; and see Wetherell v, Howells, 1 
Campb. 227. ; Trapps v. Harter, 3 Tyrwh. 603. ; 
Went. Ofi: Exrs. 61. 

Nature of Fixture. — The nature of the article 
affixed : see Lord Hardvnch in Lawton r. Lawton, 
3 Atk. 14.; and see Thresher v. East London 
Water-Works Company, 2 B. & C. 608. 

Intention. — The intention of the party in at- 
taching to the freehold, as in Lawton v. Lawton, 
supra ; Salmon v. Lawton, 1 H. BL 260. ; see 
Bxickland v. Butterfield, 2 B. & B. 56. 

Injury. — Injury to the freehold in case of re- 
moval : 21 H. 7. 26. ; Cooke v. Humphrey, supra; 
Lawton v. Lawton, supra; Dudley v. Warde, 
1 Amb. 113.; Davis v. Jones, supra; Every v. 
Cheslyn, 3 Ad. & E. 75. 
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Advantage to Estate. — The advantages deriv- 
able to the estate: Lawton v, Lawton^ ante; 
Dudley v. Warde, ante ; Lawton v. Salmon, ante^ 
— have been respectively relied on. 

Few decisions, therefore, can be considered ab- 
solute authorities in other instances, even of fix- 
tures of a similar denomination. Every case of 
this sort must depend upon its own special and 
peculiar circmnstances. Per Dallas C. J., Buck- 
land V. Butterfield, 1 B. & B. 58. 
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CHAPTER IL 

Sect. I. Of the Right to Fixtures as between Executor and 
Heir of Tenant in Fee, 

Sect. 11. Of the Right of Executor of Tenant in Fee in 
respect of Fixtures for Purposes of Trade, or in relation 
to Trade, in part. 

Sect. III. Of the Right of Executor of Tenant in Fee in 
respect of Fixtures for the Purposes of Ornament and 
Convenience, or Domestic Use ; and of Agriculture, 



SECTION I. 

Of the Right to Fixtures as betioeen Executor and Heir of 

Tenant in Fee, 



Between whom Qu£Uions arise, — Heir and Executor,-^ 
Tenant for Life or in Tail and Remainder or Reversioner, 
— Landlord and Tenant, — Exceptions confined to Trades, — 
Agriculture, — Ornament. — Ancient Rule, — What goes to 
Heir, — Pales, Posts, and Rods. — Furnace , Doors, Locks, 
Glass Windows, — Tables, Dormants, Sfc, — Vats in Brew^ 
house or Dyehouse, — Millstones, — Pictures and Looking^ 
glasses, — Dairy, — Constructive Annexations, — Millstone. 
— Keys, Locks, ^c, — Sails of a Windmill, — Windows, 

Between whom Questions arise. — ** Questions 
respecting the right to what are ordinarily called 
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fixtures principally arise between three classes of 
persons." 

1st. Heir and Executor. ^^^^ Between different 
descriptions of representatives of the same owner 
of the inheritance, viz. between his heir and exe^ 
cutor. In this first case, i. e. as between heir and 
executor, the rule obtains with the most rigour 
in favour of the inheritance, and against the right 
to disannex therefrom, and to consider as a per- 
sonal chattel, any thing which has been affixed 
thereto." 

2dly. Tenant for Life or in Tail, and Remainder^ 
man or Reversioner. — " Between the executors of 
tenant for life or in tail and the remainder^man 
or reversioner, in which case the right to fixtures 
is considered more favourably for executors than 
in the preceding case between heir and executor." 

3dly. Landlord and Tenant — " That in which 
the greatest latitude and indulgence have always 
been allowed in favour of the claim to having 
any particular articles considered as personal 
chattels, as against the claim in respect of freehold 
or inheritance, is the case between landlord and 
tenant." See Lord Ellenborough, in Elwes v. Maw, 
3 East, 51. ; Lawton v. Salmon, 1 H. BL 260. 
in notis. And see Jjord Kent/on, in Penton v, 
Kobart, 2 East, 90, 91. 

Exceptions confined to Trade, 8fc, — It would 
seem that, although other circumstances have been 
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relied on, to extend the exceptions in favour of 
the right of the party who has set up fixtures, or 
his representatives, to remove them, yet there is a 
strong feeling evinced not to relax the old rule of 
law beyond the three classes of cases referred to 
in the preceding Chapter, yiz. for the purposes of 
trade, of agriculture, of ornament and conve- 
nience, at least as regards the heir and executor, 
and tenant for life or in tail, and remainder-man 
or reversioner. 

It is proposed to consider the subject under 
these divisions, and with reference to the three 
classes of persons, in the order in which they are 
above set forth, being that in which they are 
enumerated by the Chief Justice Lord Ellen- 
boroughy in his elaborate and important judgment 
in Elwes v. Maw, post^ p. 63. This will be found to 
be the most convenient course, because, as greater 
latitude and indulgence have always been allowed 
in questions arising between landlord and tenant 
than in those between heir and executor, or tenant 
for life or in tail and remainder-man or rever- 
sioner, so the decisions by which the privilege of 
removing fixtures is established between the two 
latter descriptions of persons may, a foriioriy be 
considered as authorities in cases between landlord 
and tenant, although the converse be not true. 

The question which it is proposed first to dis- 
cuss is, K a tenant in fee annex a personal chattel 
to the soil, does the right of property in such 
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chattel^ after his decease^ vest in his personal 
representative, or in the heir who takes the in- 
heritance in the land? Secondly, — the excep- 
tions engrafted on the general rule in favour of 
fixtures set up for trade, and those set up for 
ornament and convenience or domestic use. 

The ancient Rule, — It will be seen upon a re- 
view of the ancient authorities on this subject, 
that the principle to be collected from them is, 
that the executor of the owner in fee was not 
entitled as against the heir of the inheritance in 
the land to remove anything connected with the 
freehold ; the rule being, quicquid plantatur solo, 
solo cedit. 

What goes to Heir. — And accordingly it is 
laid down, that goods and chattels annexed to the 
freehold go to the heir, and not to the executor or 
administrator. Com. Dig., tit. Biens (B.), 21 H. 7. 
26., 4 Co. 63. b, unless they can be removed or 
severed without prejudice to the inheritance. Eol. 
Abr. 818. ; Went. Off. Exr. 62. 86. ; Bac. Abr. 
tit. Exors. &c. (H.) 7 ed. 

PaleSy PostSy Rails, — And therefore it has been 
held that pales, posts, and rails for an enclo- 
sure go to the heir. 12 H. 7. 26 b. ; Com. Dig. 
supra. 

Furnace. — So if a furnace be erected in the 
middle of the floor, although it does not depend 
on any wall 21 H. 7. 26, 27. ; Keilw. 88. ; 22 H. 7. 
See 20 H. 7. 13. 24. ; 21 H. 7. 27. ; Day v. Austin, 
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Owen, 70, 71. ; Went. Off. Exr. 61. ; Wood v. 
Smith, Cro. Jac. 129. 

Doors, Locks, Gbzss, 8fc. — The doors and locks 
of a house, and glass in a window, go to the heir : 
Com. Dig. Biens (B.) ; albeit the executor have a 
lease of the house, and by that means have the 
house also. 

But if the glass be from the windows, or there 
be wainscot loose, or, doors more than are used 
that are not hanging, or the like, these things shaU 
go to the executor or administrator. Shep. Touch. 
469, 470. 

Tables, Dormants, 8fc, — So the heir shall have 
tables, dormants, leads, mangers, miUstones, anvils, 
door-keys, glass windows, &c. Oodolp. pt. 2. c. 14. 
s. 1. So furnaces, vats in a brewhouse or dye- 
house, if fixed to the freehold ; but it is said that 
vats and furnaces fixed in a brewhouse or dye- 
house by the lessee, shall go to the executor or 
administrator, but if fixed by the tenant in fee, 
the heir shall have them. Noy's Max. 50. ; Shep. 
Touch. 470.; Went. Off. Ex. 149—151. 

So millstones fixed to a mill, go to the heir. 
Com. Dig. tit. Biens (B.). 

Coppers, Leads, S^c. — The same law of coppers, 
leads, vats for dyers and brewers, saltpans set 
up in wych-houses, benches, wainscots ; for these, 
being fixed to the freehold, are not chattels, but 
parcel of the freehold. Went. Off. Exr. 62. ; 4 Co. 
63, 64.; 3 Atk. 16.; Bac. Abr. tit. Exrs., &c. (H.) 
7th ed. ; but see Poole's case, 1 Salk. 368. 
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Pictures and Looking- Glasses. — And pictures 
and looking-glasses, though they are personal 
estate, yet, if put up instead of wainscot, or where 
otherwise wainscot would have been put up, they 
shall go to the heir ; for the house ought not to 
come to the heir maimed and disfigured. Cave v. 
Cave, 2 Vem. 508. ; Com. Dig. tit. Biens (B.) 
But see Lawton v, Lawton, 3 Atk. 14. ; Dudley 
V. Ward, Ambl. 113. ; Harvey v. Harvey, 2 Salk. 
1141. 

If dung lie scattered upon the ground, so that 
it cannot be gathered without taking part of the 
soil with it, then it is parcel of the freehold ; but 
if in a mass, it goes to the executor. Carver v, 
Pi^ce, Sty. 66. ; Noy's Max. 119. See Higgint?. 
Mortimer, 5 C. & P. 616. A reference was made 
to the Master to inquire whether timber, &c. laid 
down for making waggon ways, &c., for the better 
working of mines, &c., are fixed to the freehold 
and go to the heir or remainder-man, or to the 
personal representatiTe of the party erecting 
them. Lowther v. Cavendish, 1 Eden, 99. 

Constructive Annexation. — But there is another 
species of annexation which does not come within 
those already adverted to, and which is called a 
constructive annexation of chattels. They are not 
actually affixed to the freehold, but shall never- 
theless go to the heir, and not to the executor. 
Thus, where the stone is taken from a mill to pick 
it, in order to make it grind the better, it was 



16 BIGHT TO FIXTURES. 

held, that although the stone was severed from 
the mill, yet it remains parcel of the mill, and will 
go to the heir. See Lilford's case, 11 Co. 56. So 
likewise, keys, locks, doors, anvils, &c Godol. 
pt. 2. c. 14. s. 1. ; Went. Off. Exr. 62. ; Herla- 
kenden's case, 4 Co. 63. ; 3 Atk. 16.; Bac Abr. 
tit. Exrs., &c. (H.) 7 ed. ; Place v. Fagg, 4 M. & 
Ky. 277. So the sails of a windmill are parcel of 
the freehold, and shall go to the heir. Per Clench 
and FenncTy justices, in Rex v. Cross, 1 Sid. 207. 
Windows, whether of glass or otherwise. Bac. 
Abr. tit. Exrs. &c. (H.) 7th ed. 
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SECTION IL 

Of the Right of Executor of Tenant in Fee in respect of 
Fixtures for Purposes of Trade, or in relation to Trade, 
in part. 



Rules and Exceptions regtdating the Right of Removal, — 
Where Matter of a personal Nature, — Mixed Case he- 
tween er^'oying the Profits of the Land and carrying on a 
Species of Trade, — Cider Mill, •— Fire Engine, Salt Pans, 

— Calico-printing Machinery, — Decisions reconsidered, 

— Custom Criminal Case, 

ft 

Such, then, being the rigour of the old law in 
fayoiir of the inheritance and against the personal 
estate, it remains, secondly, to be ascertained what 
relaxation it has obtained in later years. 

Rules and Exceptions regulating the Right of 
Removal. — The subject of inquiry will therefore 
be, as to what particular rules and exceptions re- 
gulate the right of removal of things personal af- 
fixed to the freehold, as between parties standing in 
the relative position of heir of tenant in fee, and 
executor or administrator ; or in other words, under 
what circumstances the executor or administrator 
of the party who affixed personal chattels to the 
freehold, is entitled to remove them and reduce 
them again to their original character, so as to 
form part of the estate of the personal represent- 
ative. 
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The first exception to be met with in the books, 
is in favour of trade ; and as it is exceedingly dif- 
ficult to draw any accurate and fixed principle 
from a class of cases, each of which is decided upon 
its own peculiar facts, or with reference to some 
point which would make it very unsafe to rely 
upon the particular decision as an authority in 
other instances, even of fixtures of a similar de- 
nomination; it is considered that the best plan 
to be adopted, in order to give the most correct 
view of the law as it at present stands, is to go 
regularly through the authorities, observing upon 
each case where comment is necessary. 

Where Matter of a personal Nature. — The 
earliest cases seem to establish the principle, that 
when the fixture is an accessary to a matter of 
a personal nature, it should be considered itself 
as personalty, and is removable as between the 
heir and executor. Lawton r. Lawton ; Lawton v. 
Salmon ; Elwes v. Maw, per Lord JEUenborouffhy 
ante. So the executor will be entitled where 
there is a mixed case between enjoying the profits 
of the land, and carrying on a species of trade. 
Thus in an action of trover for a cider mill by the 
executor against the heir, tried before Comyns^ 
C. B., at Worcester assizes; although it would 
seem that the mill was deep in the ground and 
fixed to the freehold, yet his lordship held it to be 
personal estate, and directed the jury to find for 
the executor. This case does not seem to be any 
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where reported ; it was cited by Mr. Wilbraham, 
arguendo the case of Lawton v. Lawton, 3 Atk. 14., 
and was there recognised by Lord Harduncke, and 
subtequently by the same learned judge in Dudley 
V. Warde, AmbL 114., and also by Lord EUen- 
borough in Elwes w. Maw, and by Lord Kenyan 
in Dean r. Allalley, 3 Esp, N. P. 11. 

Fire Engine, — InLawton r. Lawton, 3 Atk. 13., 
the question was raised, whether a fire-engine set up 
for the benefit of a colliery by a tenant for life shall 
be considered as personal estate, andgo to his execu- 
tor, or fixed to the freehold, and go to a remainder- 
man ; and JjovdiHardwicke says, ^^ One reasoii that 
weighs with me is its being a mixed case between 
enjoying the profits of the land and carrying on a 
species of trade ; and considering it in this light, 
it comes very near the instances in brewhouses, &c 
of furnaces, coppers^ &c." And Lord EUenborough, 
in Elwes v. Maw, reconciling the two cases, says, 
" upon the same principle. Lord C. B. Comyns may 
be considered as having decided the case of the 
cider miU, &c., as a mixed case between enjoying 
the profits of the land and carrying on a species of 
tradey and as considering the cider-mill as pro- 
perly an accessary to the trade of making cider." 
See BuUer's N. P. 34. ; Lord Kenyon^ in Dean v. 
AllaUey, 3 Esp. N. P. 11. 

Mr. Williams remarks, in his valuable work on 
executors and administrators, p. 576., 3d ed., that 
this (the cider mill) is the only expressly decided 
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case in favour of the right of executor of; tenant 
in fee to trade fixtures. 

See Lord Hardwicke, in Lawton v. Lawton^ 
Atk. 15., where his Lordship says that he thinks 
that between ancestor and heir it would be very 
hard that such things should go in every instance 
to the heir. 

But where fixtures are the only means of en- 
joying the benefit of the inheritance, and are 
accessaries necessary to the enjoyment of the 
principal, they belong to the heir. 

The case of Lawton, executor v. Salmon, 1 H. 
Bl. 260., in notis, before Lord Mansfield; which 
was a case of saltpans^ and came on in the shape 
of an action of trover, brought for the salt- 
pans by the executors against the tenant of the 
heir-at-law. These saltpans were made of ham- 
mered iron, riyetted togeth^-, and were plaxjed in 
the works by the testator in his lifetime ; they 
were brought in pieces, and might be so removed ; 
they were fixed by mortar to a brick floor, and 
had furnaces under them, and might be removed 
without injuring the building, but the salt works 
would be no use without them. And the ques- 
tion was. Whether the heir-at-law was entitled to 
them; and Lord Mansfield, in delivering judg- 
ment, said, " But I cannot find that there is any 
relaxation of this sort (speaking of the rule as be- 
tween landlord and tenant, and tenant for life and 
remainderman, except in the case of the cider mil]. 
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which is not printed at large. The present case 
is very strong. The salt spring is a valuable in- 
heritance, but no profit arises from it unless there 
is a salt work, which consists of building, &c., for 
the purpose of containing the pans, &c., which are 
fixed to the ground. The inheritance cannot be 
enjoyed without them ; they are accessaries 
necessary to the enjoyment and use of the prin- 
cipal. The owner erected them for the benefit 
of the inheritance : he could never mean to give 
them to the executor, and put him to the expense 
of taking them away, without any advantage to 
him, who could only have the old materials, or a 
contribution from the heir in lieu of them. But 
the heir gains 87. per week by them. On the 
reason of the thing, therefore, and the intention 
of the testator, they must go to the heir. It 
would have been a different question if the springs 
had been let, and the tenant had been at the 
expense of erecting these salt works ; he might 
very well have said, *I leave the estate no worse 
than I found it.' That, as I stated before, would 
be for the encouragement and convenience of 
trade, and the benefit of the estate. For these 
reasons we are all of opinion that the saltpans 
must go to the heir." 

Lord Ellenborough^ inElwes v. Maw, 3 East, 54., 
distinguishes this case from the two former, on 
the ground that Lord Mansfield does not seem to 
have considered the saltpans as accessary to the 
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carrying on a trade, but as merely the means of 
enjoying the benefit of the inheritance. 

There is another case which bears somewhat on 
this question, which may as well be noticed here. 
The short facts of the case were these. The bank- 
rupts carried on the business of calico-printers in co- 
partnership in the county of Lancaster. The lands 
and buildings had many years before the bank- 
ruptcy been purchased by and conveyed to one of 
the partners, but the estate was as the partnership. 
The machinery was erected by the partners to 
carry on their trade, and consisted of articles 
which could be removed without injury to the 
freehold, and were fixed by bolts and screws. The 
machinery was all removed without injury to it, 
or the freehold. In this part of the country this 
kind of machinery was always brought and set 
distinct from the freehold. The Court held that, 
according to the terms of the mortgage-deed, the 
estate passed to the assignees. But Lord Lynd- 
hurst^ C. B., whose judgment it is wished to refer 
to, said it was clear, as between landlord and 
tenant, the machinery might be removed by the 
latter, if it had been put there by him ; as between 
heir and executor, it would have passed to the 
executor ; and after applying the cases of Lawton 
V. Lawton and Lawton v. Salmon, his Lordship 
proceeded to remark that the Court thought that 
this machinery, erected for the purposes of trade, 
where by custom such machinery was removable. 
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and that without injury to the freehold^ was not 
to be considered as belonging to the inherit- 
ance^ but was personal estate. Trapps v. Harter^ 
3 Tyrwh. 603. 

Decisions reconsidered, — Notwithstanding the 
express decision of the cider-mill case, and the 
strong expressions of the learned Judges whose 
judgments have been just cited, rec(^nizing 
the exception in favour of trade fixtures as be- 
tween heir of tenant in fee and executor; yet 
there are some very learned gentlemen who still 
hold that the ancient rule prevails, with its original 
strictness, in cases between these parties. It is 
requisite, therefore, to examine these authorities 
more carefully, in order to see if there be any 
ground for such an inference. 

It will be recollected that Lord Hardwick^ in 
the case of Lawton v. Lawton, 3 Atk. 15., says, 
** Since the time of Henry the Seventh, the 
general ground the courts have gone upon of re- 
laxing this strict construction of the law, is, that 
it is for the benefit of the public to encourage 
tenants for life to do what is advantageous to the 
estate during their term. What would have 
been held to be waste in Henry the Seventh's 
time, as removing wainscot fixed only by screws 
and marble chimney-pieces, is now allowed to be 
done. It is true Uie old rule of law has indeed 
been relaxed, chiefly between landlord and tenant, 
and not so frequently between ancestor and heir-at- 
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law, or tenant for life and remainderman. But, 
even in these cases, it does admit the consideration 
of public conveniency for determining the ques- 
tion. I think, even between ancestor and heir, it 
would be very hard that such things should go in 
every instance to the heir." So in Dudley r. 
Ward, AmbL 114., his Lordship said, "his judg- 
ment was partly founded upon the reasons there 
mentioned, and partly on the case of the cider 
mill." Mr. Justice Buller was of the same opinion, 
for he enumerates this case, fo. 34. in his Nisi 
Prius, amongst trade fixtures. So Lord Kenyan^ in 
Dean v. Allalley, 3 Esp. N. P. 11., recognizes the 
cider mill case. As does Lord Ellenborough in 
Elwes V. Maw, 3 East, 34., in which his Lordship 
says, " As between heir and executor, the rule ob- 
tains with the most rigour in favour of the. in- 
heritance, and against the right to disannex there- 
from, and to consider as a personal chattel, anything 
which has been annexed thereto." Now it would 
seem that all his Lordship meant to sky was, that 
greater latitude had been admitted in favour of 
trade between landlord and tenant, and tenant for 
life or in tail and remainderman, than between 
heir and executor; he does not say that no re- 
laxation obtains in this latter case, but that the 
law has been construed less favourably in the case 
of heir and executor than in the two former; or, 
in other words, that many things might be removed 
in the two former cases that could not in the latter ; 
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and this reading of his lordship's words will make 
him perfectly consistent with the expressions of 
Lord Hardwich in the cases of Lawton v. Lawtbn, 
where he says^ that ^^ the exceptions in these cases 
are not so frequent as in the other," and Dudley v. 
Ward; and with LordKenyon in Dean r. Allally. 
But it would appear that Lord Hardwich^ in Ex- 
parte Quincy, 1 Atkins, 477., has said, "the rule as 
to fixtures between heir and executor is another 
thing; the freehold descending on the heir, the 
executor cannot enter to take away fixtures with- 
out being a trespasser. But there is another rule 
between landlord and tenant.'' This is, no doubt, 
inconsistent with what his lordship has said in the 
cases already referred to ; but it must be recol^^ 
letted that it was a mere obiter dictum, the point 
was by no means before the court. So Mr. Justice 
Bullet, N. P., p. 34., adverting to the exceptions 
in favour of landlord and tenant for life or in 
tail and remainderman, says, that the rule still 
holds between heir and executor. This is also in- 
consistent with his classifjring the case of the cider 
mill along with trade fixtures. The weight of these 
authorities seems to be in favour of the relaxed 
role, although it may be a difficult point to ascer- 
tain what is the precise nature of the articles which 
would now<^a-days be held to come within the 
exception. 

It remains still to be considered, whether the 

c 
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case of Lawton v, Salmon can be distinguished 
from those already referred to. 

It does not appear from the judgment of Lord 
Mansfield in this case^ that his lordship did not 
consider the case of the cider mills not to be law ; 
all he says is, ^^ But I cannot find that between 
fietr and executor there has been any relaxation of 
this sort, except in the case of the cider mill, 
which is not printed at large." This would seem, 
at first sight, to throw doubt on the case ; but it is 
submitted that his lordship did not mean to do so, 
for he evidently did not consider it, with that then 
imder judgment, a case in point ; for he goes on to 
say, that "the present is a very strong case," 
showing that he did not consider it governed by 
the cider-mill case, and he entirely puts his de- 
cision upon the ground that the erection was ac- 
cessary to the realty, and not for the purpose of 
trade, for he says, "the salt spring is a valuable 
inheritance, but no profit arises from it unless 
there is a salt work, which consists of a building, 
&c. for the purpose of containing pans, which are 
fixed to the ground. The inheritance could not 
be enjoyed without them ; they are accessaries 
necessary to the enjoyment and use of the prin- 
cipal The owner erected them for the benefit of 
the inheritance ; he could never mean to give them 
to the executor, and put him to the expense of 
taking them away without any advantage to him. 
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On the reason of the thing, therefore^ and the 
intention of the testator, they must go to the 
heir." 

Now in the cider-mill case a profit would have 
arisen from the apples independently of the mill ; 
it was not, therefore, requisite that there should 
be a mill to enjoy the inheritance, and the* inherit- 
ance might have been enjoyed before the mill 
was erected; besides, the mill might have been 
erected at a distance from the land and the apples 
carried there to it, which would seem to show that 
the mill must have been erected for the purposes 
of trade ; whereas the saltpans were not of any 
use except at the spring, where the brine could 
with facility be conveyed to them: if the pans had 
been erected at a distance from the spring, as the 
cider mill could from where the apples grew, the 
brine cotdd not have been carried to them, as the 
apples could to the cider-mill.* This distinction 
would indicate that the saltpans must have been 
considered as accessaries to the realty, and not for 
the purposes of trade. 

An essential ingredient in the exception of 
fixtures from the old rule of law in favour of trade, 
is, that the fixtures shall be available for the pur- 
poses of the particular trade wherever the party 
erecting them pleases to carry it on ; here the salt- 
pans would have been of no use, they were only 
valuable as ^^ old materiah^^ unless on the spot 

c 2 
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where the springs were* ; and this equally applies 
to the cases of fire-engines in colleries^ with this 
further argument, used by Lord Chancellor Hard-^ 
wick in Dudleys, Ward, 1 AmbL 1 14., proving that 
they were erected for the purposes of trade, viz. 
" that the collieries were worked before engines 
♦were invented." And they are of equal use if re- 
moved to another pit; they do not lose their cha- 
racter of chattels, they remain entire ; which would 
not have been so with the saltpans had they been 
removed. 

Nothing can be more di£Scult than to collect 
from these cases any distinct principle, arising, 
in a great measure, from the inaccurate report of 
the cider-mill case : each case must more or less 
depend upon its own particular circumstances. 
It may, perhaps, be collected from the cases, that 
where the trade can be carried on, though not to 
so great advantage, without the particular ma- 
chinery, as in the case of the sale of apples with- 
out the instrumentality of a cider miU, or where 
a coal mine may be worked without the engine, 
then the executor may remove it ; but where the 
profit cannot be enjoyed without the machinery, 
as in the case of saltpans, then they descend to 
the heir-at-law. It must be borne in mind, that 

* It may be said that the brine could be conducted to 
any distance by means of pipes ; but this could not be so, 
where there was a mere easement or right of way to th^ 
salt springs. 
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articles^ the severance of which will prejudice the 
mheritance^ will not be permitted to be removed. 

In Davis et al. v. Jones et al.^ ante, p. 5., the 
custom of the coimty was a matter of consideration 
with the court. See Vin. Abr. tit. Exrs. (U.) 74. ; 
see Trapps v. Harter, 3 Tyrwh* 603., per Lord 
Lyndhurst. 

Criminal Case, — The rule has been relaxed 
in favorem vitae, where the question was, whether 
the breaking open a cupboard, let into the wall, 
constituted a burglary. Fortes. Cr. C, 109. 
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SECTION in. 



Of the EigJit of Executor of Tenant in Fee in respect of 
Fixtures set up for the Purposes of Ornament and Con- 
venience or domestic Use, and of Agriculture, 



Injury to Freehold. — Furnaces, — Pictures and Glasses. — 
Pier Glasses, Hangings, S^c. — Chimney-pieces. — Tapestry, 
Sfc. — Set Pots, Ovens, Sfc. — Stoves, Graies, Sf*c. — Stoves, 
Cupboards, Grates. — Agrictdture. 

It is proposed, now, to consider how far erec- 
tions for mere ornament and convenience, or do- 
mestic use, may be removed by the executor as 
against the heir. And after a careful review of 
the authorities, it will be found that the law is by 
no means settled, that the executor of the tenant 
in fee has any right to remove such annexations. 

Injury to Freehold, — It may first be premised, 
that if such articles be so annexed to the free- 
hold, as that the inheritance would be maimed 
and disfigured by their removal, the executor will 
not be entitled to take them away. 

Furnaces. — The ancient rule of law received 
no relaxation in favour of this class of fixtures 
until the year 1701, when the case of Squier w. 
Mayer, 2 Freem. 249., came before the Lord 
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Keeper Wright in the Court of Chancery, in which 
it was held, that furnaces, though fixed to the 
freehold and purchased with the house, and also 
the hangings nailed to the walls, should go to the 
executor and not to the heir. 

Pictures and Glasses, — But in the next case of 
Cave V. Cave, 2 Vem. 608., the same judge was of 
opinion, ^* that although pictures and glasses were, 
generally speaking, part of the personal estate, 
yet, if put up instead of wainscot or where other- 
wise wainscot would have been put up, they shall 
go to the heir. The house ought not to come to 
the heir maimed and disfigured. Herlakenden's 
case, wainscot put up with screws shall remain 
with the freehold." 

Glasses, Hangingsy 8fc. — In the case of Beck 
V. Rebow, 1 P. Wms. 94., before Lord Keeper 
Cowper, the case of Squier v. Mayer, ante, 
p. 30., was much strengthened, for, there, it was 
held, on a bill filed in Chancery to compel, (under 
a covenant made by a testator, to convey a house 
and all things affixed to the freehold thereof,) the 
conveyance of pier glasses, hangings, and chimney 
glasses, which the devise^ in trust had removed, 
and which were fixed as wainscot, with screws and 
nails, to the freehold ; there being no wainscot 
under them ; and it was urged, that as they would 
go to the heir and not the executor, so they should 
be conveyed to the plaintiff as the purchaser of the 

c 4 
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house) ; ^' that hangings and looking-glasses were 
only matter of ornament and furniture^ and not 
to be taken as part of the house or freehold." 

Chimney-pieces. — In Dudley v. Ward, ante, 
p. 15.9 Lord Hardmck says, ^Hhat chimney-pieces 
are removable by the tenant, as between him and 
the landlord, if he erected them ; but this does not 
hold between heir and executor." 

Tapestry, 8fc. — In Harvey v. Harvey, 2 Stra. 
1141., which was an action of trover by an ex- 
ecutor against the heir, it was held by Lee C. J.^ 
at Nisi Prius, that hangings, tapestry, and iron 
backs to chimneys belonged to the executor. 

Set Pots, Ovens f Sfc. — Yet, in Winn v, Ingleby, 
Bart, and Hauxwell, 5 B. & Al. 625., it was held, 
that a sheriff has no right under a fieri facias to 
seize fixtures, where the house in which they are 
situated is the freehold of the person against whom 
the execution issues. The action was in trespass 
against the sheriff for seizing certain fixtures, viz. 
set pots, ovens, and ranges fixed in the plantiff 's 
house : the plaintiff had a verdict, and on motion 
to enter the verdict for the defendant, the court 
said, these fixtures would go to the heir and not 
the executor, and they were not liable to be taken 
as goods and chattels under an execution. 

Stoves, Grates, 8fc. — Again, in Colegrave u. 
Dias, 2 B. & C. 76., which was an action of trover 
for the recovery of fixtures, consisting of stoves. 
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grates, kitchen-ranges, closets, shelves, brewing 
coppers, cooling coppers, mash-tubs, locks, bolts, 
blinds, &C., which were divided into three classes, 
some of these were admitted to be annexed to the 
freehold, which were in the first class ; those in the 
second consisted of stoves, cooling coppers, and 
blinds, and Bayhy J. said, '^ The general rule re- 
lating to the right to fixtures is that between 
heir and executor, and as between them the se- 
cond class of articles would belong to the heir ;" 
and Abbott C. J. said, ^^ The rule of law is most 
strict between heir and executor; according to 
that rule, the articles in the two first classes men- 
tioned by plaintiff's counsel would be considered 
as parcel of the freehold." 

StoveSy Cupboards f Grates, 8fc, — In Rex v. St. 
Dunstan, 4 B. & C. 686. (which was a settlement 
case), the question for consideration was, whether 
certain stoves, cupboards, and grates were parcel 
of the demised tenement ; the stoves and grates 
did not originally belong to the house, but the 
landlord had purchased them; they were fixed 
with brickwork in the chimney-places, and might 
be removed without doing any injury. The cup- 
boards stood on the ground and were supported 
by holdfasts, and might also be removed without 
doing any other injury to the walls than leaving 
a few nail marks, and the court held that they 
were parcel of the demised tenement ; Bayley J. 
observing, that although these fixtures might be 

c 5 
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removed by the tenant during his term, if they 
actually belonged to him, yet, as they were parcel 
of the freehold, they belonged to the landlord, 
and would have gone to his heir and not to his 
executor. 

Agriculture. — See p. 63. 
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CHAPTER IIL 

Sect. I. Of (he Right to Fixtures as between Tenant for 
Life and the Remainderman. 

Sbgt. n. Of the Right to Fixtures as between Tenant in 
Tail and Reversioner, 

Sect. lH. Of the Right to Fixtures as between the personal 
Representatives of Tenants for Life^ or in Tail and Re- 
mainderman^ or Reversioner^ and herein of Fixtures set up 
for the Purposes of Trade, or in relation to Trade, in 
part 

Sect. IV. As respects Fixtures set up by Tenants for Life, 
or in Tail and the Remainderman, or Reversioner^ and their 
personal Representatives, for the Purposes of Ornament 
and Convenience, or domestic Use, and Agriculture, 



SECTION I. 



Of the Right to Fixtures as between Tenant for Life and 

the Remainderman, 



Cases in preceding Chapter applicable to present, — Tenant 
for Life cannot commit Waste, — Cannot carry away Glass 
Windows. — Nor Wainscot, Benches, Doors, Sfc, — Tiniber, 
— Dower, Courtesy, Sfc, 

Cases in preceding Chapter applicable to the pre^ 
sent — It has been already observed, ante, p. 11., 
that the right to disannex chattels personal af- 

c 6 
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fixed by the tenant for life, or, in taU, to the 
freehold, as against the remainderman or rever- 
sioner, is considered more favourably for executors 
than in the case of the heir of tenant in fee and 
executor, which formed the subject of the pre- 
ceding pages : it would seem to follow, therefore, 
that the cases there cited and the comments made 
upon them will equally apply to the class of per- 
sons whose rights are now under consideration ; 
and the reader is therefore referred to them, par- 
ticularly those of Lawton v. Lawton and Dudley 
V, Ward. 

Tenant for Life cannot commit TVaste, — A 
tenant for life, unless expressly exempted by 
limitation, is not permitted to commit any kind 
of waste. Therefore, if glass windows, though 
put in by the tenant himself, be broken or carried 
away, it is waste. Oru. Dig. 3. ch. 2. s. 13* 4th ed. 

Wainscot^ Benches^ Doors, 8fc. — So it is of 
wainscot, benches, doors, furnaces, and the like, an- 
nexed or fixed to the house either by the rever- 
sioner or the tenant. 1 Inst. 534. ; Cru. Dig. 3. 
cL 2. s. 13. 4th ed. 

In Cruise's Digest it is said, " Although tenants 
for life are entitled to reasonable estovers, yet 
they are prohibited from destroying those things 
which are not included in the temporary profits of 
the land, because that would tend to the perma^ 
nent and lasting loss of the person entitled to the 
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inheritance. This destraction is called waste*,'' 
Com. Dig. tit. 3. ch. 2. sec. 1. 

It is dear, therefore, that the severance by 
tenant for life of any chattel attached to the free* 
hold would be waste ; from which it would follow, 
that if he have any right to do so, the exception 
has been established by the law of fixtures, and 
not by any power incident to his estate in the 
land. Not so, however, with respect to tenant in 
tail ; see post^ p. 30. 

Timber. — A tenanant for life has but a special 
interest in the trees growing on' the land, so' long 
aa they are annexed to it ; and if he or any other 
person sever them from the knd, the interest of 
llie tenant for life in them is thereby determined, 
and they become the property of the owner of the 
inheritance. Bowie's case, 1 Ca 79. ; Cm. Dig. 
tit 2. ch. 2. 8. 38., Id. tit. 3. ch. 2. s. 2. 

It is the same when the timber is severed from 
die land by accident, as when it was blown down 
it was decreed to belong to the first remainderman 
in taiL Newcastle v. Vane, 2 P. W. 241. 

TFithout impeachment of fVaste, — But it has been 

* A tenant for life is not entitled to the timber until 
actually felled ; he cannot convey it to another, nor does an 
authority by him given to another to cut down timber con- 
Tey any interest, and if not executed in his lifetime is re- 
voked by the death of the party giving it. Cholmeley v, 
Paxton, 3 Bing. 207. See also Wolf v. Hill, 2 Swanst. 
149 n. ; Cockerell v, Cholmeley, 3 Russ. 570. ; Davies v, 
Wentcomb, 2 Sim. 426. ; Cockerell v. Cholmeley, 1 Russ. & 
My. 420. 
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long settled^ that if an estate for life be limited 
without impeachment of waste, the tenant for life 
has a right to fell timber, and has the property 
in all timber trees felled or blown down, Pyne 
r.Don. 1 T, E. 55. ; Smythe t?. S. 2 Swanst. 251.; 
Cnu Dig. tit. 3. eh. 2. s. 54. This power must 
be also exercised during the life of the tenant for 
life, and cannot be delegated to another person so 
as to enable such person to execute it after his 
death. Antey p. 37 n. Cm. Dig. tit. 3. ch. 2. s. 56. 
The clause without impeachment of waste is, 
however, so far restrained in equity^ that it does 
not enable a tenant for life to commit malicious 
waste so as to destroy the estate. See the cases 
on this subject collected in Cru. Dig. tit. 3. ch. 2. 
& 54. et seq. 

Dower, Courtesy, Sec. — The rifi^hts of all other 
tenants for life, Sbi dower, byThe courtesy, &c. 
&c., would seem to be governed by the same rules 
with respect to severing chattels affixed to the 
freehold as those which govern the rights of 
tenants for life, or tenants for life without im* 
peachment of waste. 
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SECTION n. 

Of the Right to Fixtures as between Tenant in TaU and 

Reversioner, 



May commit Waste. — Power incident to Estate. 

May commit Waste. — A TENANT in tail may 
commit every kind of waste.* In Cruise'e Digest, 
tit. 2. ch. 1. 8. 32., it is said, ^^ that a tenant in tail 
having an estate of inheritance has a right to com- 
mit every kind of waste, by felling timber, pulling 
down houses, &c., but the power must be exercised 
during life, for at the instant of his death it ceases. 
If, therefore, a tenant in tail sell trees growing on 
the lands, the vendee must cut them down during 
the life of the vendor, otherwise they will descend 
to the heir as part of the inheritance." Plowd. 259. 
Liford's case, 11 Co. 50 a. 

Power incident to Estate, — The right of a tenant 
in tail, or, tenant for life without impeachment of 
waste, to remove annexations to the freehold is 
quite independent of the law of fixtures, their 
mode or purpose of annexation. He derives his 
right from a power incident to an estate in land, 
and not from the law of fixtures. Anfe^ p. 37. 

* And a court of equity will not restrain him. Cas tern. 
Talbot, 16. ; Cru. Dig. tit. 2. ch. i. 8. 34. 
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SECTION m. 

Of the Right to Fixtures as between the personal Represent" 
aiives of Tenants for Life or in Tail and Remainderman 
or Reversumer, and herein -of Fixtures set up for the Pur*' 
poses of Trade^ or in relation to Trade^ in part. 



Power of Executors supported by Law, — Their Rights greater 
than between Heir and Executor, — Fire-Engine Cases 
recc^gnised^Inference to be drawn from them. 

But the Power of Executor is supported by Law, 
— The right of the executor of the tenant for life 
without impeachment of waste^ or tenant in tail to 
remove fixtures attached to the freehold, is not, like 
that of the testator himself, dependent upon an 
incident to the estate in land, but is supported by 
the law on the ground of public benefit and con- 
venience. 

Their Rights greater than between Heir and 
Executor. — The indulgence, it will be recollected, 
extended to the representatives of these persons, is 
greater than between heir and executor, but not 
so great as that between landlord and tenant ; and 
therefore, although in considering what particular 
description of fixtures is removable and what not, 
it may be assumed with some degree of confidence, 
whenever, as between the particular tenant's repre- 
sentative and the reversioner, a removal would be 
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permitted, so it would be in a similar case between 
landlord and tenant* Yet it by no means follows, 
because fixtures are removable between land- 
lord and tenant, that they are so between the 
representatives of the particular tenant and the 
reversioner ; so neither does it follow that because 
fixtures are removable between such parties, so 
they would be removable between heir and 
executor, although the converse is true, the pri- 
vileges in the two former cases being greater than 
in the latter. 

The first case which is an express decision be- 
tween the parties in question, is one which has 
already been commented on at some length under 
the division of heir and executor, ante, p. 19. Not 
that it was considered a case really between those 
parties, but in consequence of the judgment of 
the Lord Chancellor, in which he made some strong 
observations on their rights. As this, however, is 
the proper place to introduce the case, it will be 
found requisite to go more at large into it than 
has yet been done. 

Fire^Engi7i£. — The case alluded to is that of 
Lawtonv.Lawton, 3 Atk. 13., before Lord iJarrf- 
toich. Chancellor. The facts of the case as re- 
ported are very meagre ; it appears, however, that 
the testator was tenant for life of certain collieries, 
whereon he set up a fire-engine for the benefit 
thereof; that over the engine there was a build- 
ing of sheds for securing it, in which they left 
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holes for the ends of timber to make it dore com- 
modious for removal ; that they were capable of 
being carried from one place to another, and that 
it wafi customary ta remove them ; but evidence 
was produced on the part of the defendant to show 
that the engine could not be removed without 
tearing up the soil and destroying the brickwork. 
The suit was instituted by a creditor of the tes- 
tator against the remainderman, and the question 
was, whether the fire-engine should be considered 
as personal estate and go to the executor, or fixed 
to the freehold, and go to the remainderman ; and 
it wzB held that the fire^ngine was personalty, 
and should go to the executor, and not to the 
remaindennan. 

And his Lordship, in delivering his judgment, 
makes the following remarks : — "It does appear 
in evidence that, in its own nature, the fire-en- 
gine is a personal movable chattel, taken either 
in part or in gross, before it is put up ; but then 
it has been insisted that fixing it, in order to make 
it work, is properly an Annexation to the freehold. 
To be sure, in the old cases they go a great way 
upon the annexation to the freehold; and so long 
ago as Henry the Seventh's time the courts of 
law construed even a copper and furnaces to be 
part of the freehold. Since that time, the general 
ground the courts have gone upon of relaxing 
this strict construction of law is, that it is for 
the benefit of the public to encourage tenants 
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for life to do what is adyantageous to the estate 
during their term." 

His Lordship proceeds to illustrate this by 
showing instances of relaxation of the old rule of 
law, and answers the two objections raised by the 
remainderman, yiz. That you shall not destroy 

and that it must be deemed part of the estate, 
because it cannot subsist without it, by observing, 
^^that the first maxim does not apply^ for the walls 
are not the principal thing, as they are only sheds 
to preyent any injury that might otherwise happen 
to it ; " and to the second objection, ^^ that coUeries 
formerly might haye been enjoyed before the in* 
yention of engines ; and therefore this is only a 
a question of majus et minus whether it is more or 
less conyenient for the colliery." 

And continues : " There is no doubt but the 
case would be yery dear between landlord and 
tenant. It is true the old rules of law haye been 
relaxed chiefly between landlord and tenant, but 
not so jfirequently between ancestor and heir-at- 
law, or tenant for life and remainderman. But 
eyen in these cases, it does admit the considera- 
tion of public conyenience for determining the 
question. One reason that weighs with me is, its 
being a mixed case, between enjoying the profits 
of the land, and carrying on a species of trade ; 
and conffldering it in this light it comes yery near 
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the instances in brewhouses^ &a, of furnaces and 
coppers.*' 

*^ This' is not the case between an ancestor and 
an heir, but an intermediate case, as Lord Hobart 
calls it, between a tenant for life and a remainder- 
man. Which way does the reason of the thing 
weigh most — between a tenant for life and a 
remainderman and the personal representative of 
the tenant for life ; or between the ancestor and 
his heir ? and the personal representatiye of the 
ancestor? Why, no doubt, in favour of the 
former; and the case comes near the case of a 
common tenant, when the good of the public is 
the material consideration which determines the 
Court to construe these things personal estates, 
and is like the case of emblements^ which shall 
go to the executor and not to the heir or remain* 
derman, it being for the benefit of the kingdom, 
which is interested in the produce of com and 
other grain, and wiU not suffer them to go the 
heir.' 

** It is very well known that Uttle profit can be 
made of coal mines without this engine, and 
tenants for life would be discouraged in erecting 
them if they must go from their representatives 
to a remote remainderman, when the tenant for 
life might possibly die the next day after the 
engine was set up." 

''These reasons of public benefit and con- 
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venience weigh greatly with me, and are a prin** 
cipal ingredient in my present judgment.'* 

The next case is that of Dudley v. Warde, Ambl. 
112. 2d ed. The facts of the case were these : — 
Lord Dudley died intestate, seised either as tenant 
for life or in tail (it did not appear which) of an 
estate on which he and his father, who was tenant 
in tail, had erected certain fire-engines for the 
purpose of working certain collieries; and the 
personal representative* filed his bill against the 
defendant, who was the remainderman of the 
estate, to have the fire-engines delivered up as 
part of the personal estate of Lord Dudley ; and 
the question, so far as it afiects the present work, 
was, whether fire-engines of this nature, erected 
by a particular tenant, or, by tenant in tail, are to 
be considered as part of the owner's real or per- 
sonal estate ; and 

Lord Hcardtmcky Chancellor, after speaking of 
the rule as to principal and accessary, says, ** The 
case being between executor, of tenant for life*, 
or, in tail and remainderman is not quite so strong 
as between landlord and tenant, yet the same 
reason governs it, if tenant for life erect such an 
engine. Li Lawton t;. Lawton it wa« determined 
it should go to executors partly on the reasons 
there mentioned, and partly on the authority of 
the cider-mill case. The case of Lawton v. Law- 
ton was the case of creditors ; but that makes no 

* See iJimbL 113. n. 1. 2d ed. 
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difference, because the question is, whether part 
of the real, or personal estate. If it is so in the 
case of tenant for life, Query, how it would be in 
the case of tenant in tail? Tenant in tail has but 
a particular estate, though somewhat higher than 
tenant for life. In the reason of the thing there 
is no material .difference; the determinations have 
been from consideration of the benefit of trade. 
A colliery is not only an enjoyment of the estate, 
but in part carrying on a trade. The reason of 
emblements going to the executor of a particular 
tenant holds here, to encourage agriculture. Sup« 
pose a man of indifferent health : he would not 
erect such an engine at a vast expense unl(^ it 
would go to his family. It is no argument to say 
the colliery could not be worked without these 
engines ; they are of late invention, not above 
forty years ago. How were collieries worked 
before ? They may be more beneficially worked 
than without them." and his Lordship decreed 
that the engine erected by the intestate should go 
to his administrator. 

Cases recognised. — These decisions have been 
several times recognised and confirmed : see Law- 
ton V. Salmon, where Lord Mansfield^ after 
Bpeakmgof the exception to the old role of law in 
favour of tenant as against his landlord, remarks, 
^^ There has been also a relaxation in another 
species of cases between tenant for life and re- 
mainderman, if the former have been at any 
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expense for the benefit of the estate, as by erects 
ing a fire-engine, or any thing else by ivhich it 
may be improved* In such a case it has been 
determined that the fire-engine shall go to the 
executor, on the principle of public convenience : 
being an encouragement to lay out money in im- 
proving the estate which the tenant would not 
otherwise be disposed to do." And Penton v. 
BfObart, where Lord Kenyon says, ^^ And some of 
the cases have even gone further in favour of the 
executor of tenant for life against the remainder- 
man^ between whom the rule has been holden 
stricter, for it has been determined that the 
executor of tenant for life was entitled to take 
away the fire-engine of a colliery." See also 
Elwes 17. Maw, 3 East. 54.* 

Inferences to be draton from them. — The con- 
clusion to be drawn from these cases is, that fix- 
tures of the description of those in question are 
to be considered, in consequence of then: re- 
lation to trade, in the nature of personal chattels ; 
that when set up for the purpose of enjoying the 
profits of the land and carrying on a trade, they 
are to be considered as a mixed case, and shall 
pass to the executor; that they hold a strong 
analogy to those cases which have arisen between 
landlord and tenant, and which establish the 

* It seems fire-engines would pass under a bequest of 
things in the nature of personal estate. See post tit. 
Dbviseb. 
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exception to the general rule, quicquid plantatur 
aolo, solo cedit, in favour of fixtures set up for the 
purposes of trade. Yet it must be recollected 
that in the application of any principle established 
by these cases, the particular state of facts must 
not be lost sight of as a principal ingredient in 
arriving at any thing like a correct conclusion. 
It should be ascertained, therefore, whether the 
removal of the particular chattel would damage 
the estate; whether the inheritance can be en* 
joyed without the chattel; whether the chattel 
form the principal or accessory ; and other points 
which a careful consideration of the forgoing 
judgments will suggest. See ante^ p. 5. 
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SECTION IV. 

As respects Fixtures set up by Tejumts for Life or in Tail 
and the Bemaindemum or Reversioner and their personal 
Representatives^ for the Purposes of Ornament and Con- 
venience or domestic Use ; and Agriculture, 



Casen between Heir and Executor applicable, — Agriculture, 

Cctses between Heir and Executor applicable, — 
The exception to the old rule of law, quicquid 
plantatur solo, solo cedit, in favour of the executor 
of a tenant in fee simple as against his heir hold- 
ing with greater strictness than in these cases, 
where a dispute arises between the representatives 
of tenant for life or in tail and remainderman or 
reversioner, it may fairly be assumed, therefore, 
that whenever the executor would be permitted to 
remove fixtures set up for the purpose of ornament 
and convenience or domestic use as against his 
heir, so likewise would the executor of tenant for 
life or in tail as against the remainderman or re- 
versioner. Should, however, none of these cases 
be in point, the general rules on which other cases 
have been determined must be taken into coiisi- 
deration, bearing in mind the manner in which 
the particular chattel is affixed, as well as its con- 
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Btruction^ and also whether any injury will result 
from its removal^ to the reversion. 

It will be observed; also^ that when the executor 
was permitted to remove ornamental fixtures as 
against the heir, as in Harvey v. Harvey, ante, 
p. 32., Squier v. Mayer, ante, p. 30., and see Beck 
V. Bebow, an^, p. 31., the fixtures were very 
slightly affixed to the freehold, and were more in 
the nature of chattels than fixtures properly so 
called. 

Agriculture. — See Landlord and Tenant, post^ 
p. 63. 
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CHAPTER IV, 

SscT. L Ofi^ Right to Fixtures 09 between LanSLord and 
TemnL 

Sect. II. A% to the Right of a Tenant to remove Fixtures 
set vp in relation to Trade^ or to Trade, in Part. 

Sect. HI. 0/ the Right to remove Fixtures set up for Agri' 
evitural Purposes. 

Sect. IV. Of the Right to remove Fixtures set up for Or^ 
iwment or Convenience and domestic Use, 



SECTION L 
Of the Right to Fixtures as between Landlord and Tenant 



Chapter confined to those Rights conferred by the Law of 
Fixtures, — Fixtures must be annexed. — Ancient Rule, 

Chapter confined to those Rights conferred by the 
Law of Fixtures. — As landlords and tenants have 
it in their power to control their liabilities by 
contract in respect of fixtures, it is proposed to 
discuss, in this chapter, their rights with reference 
to the mere relation of landlord and tenant, inde- 
pendently of a contract, reserving for another 
chapter the discussion of those rights as affected 
by the express contract of the parties. 

j> 2 
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Fixtures must be annexed. — It must be borne in 
mind^ that unless the particular fixtures are at- 
tached^ in legal contemplation, to the freehold^they 
do not come within that class of cases which forms 
the subject of this work ; wherever, therefore, the 
building, whether it be erected for a trading pur- 
pose or not, is not fastened to or let into the 
freehold, it retains its character of a m^re chattel, 
and is. not a fixture, and the tenant has a dear 
right to remove it ; of this description of chattels 
is the case of Culling v. Tuffnal, an^, p. 3., and 
also the case of Davis et aL v. Jones et aL, 2 B. & 
Aid. 165.; and see Horn v. Baker, 9 East, 215. 

Ancient Rule. — It has been already observed 
that the ancient rule of law, viz. whatever the 
tenant has affixed to the freehold during the term 
cannot be afterwards removed by him or his re- 
presentatives or assigns, has been always less 
rigorously construed in favour of the tenant in 
cases between him and his landlord, than in the 
instances which formed the subject of the preceding 
chapters, and therefore the cases there mentioned 
may be considered as authorities between the 
parties whose rights are now under consider- 
ation, and the reader is referred to them as useful 
auxiliaries to the solution of any question in 
which, in practice, a doubt arises. 
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SECTION n. 

As to the Right of a Tenant to remove Fixtures set up in 
relation to Trade^ or to Trade ^ in part. 



Exceptions early estahlished. — Furnaces, Dyers' Fats, Bakers^ 
Fixtures. — The Bight now established, — Fats, Coppers, 
Tables, ^c, erected by Soap-boilers, — Reason why remov' 
aible. — Dutch Bams, Sheds, Sfc, — Argument to show that 
{hey were not Agricultural Fixtures,'^ The Case is not 
against the general Principle, — Varnish Manufactory, — 
Machinery of a MiU, — Blacksmiths^ Bellows, Sfc, -^Lime 
Kiln, — Whether extensive Buildings removable. 

Exceptions early established. . — In very early- 
times exceptions were engrafted upon this ancient 
rule in favour of the tenant's right to remove 
fixtures erected for various purposes as against his 
landlord^ and these decisions have received the 
sanction of the superior courts down to the 
present day. 

Very soon after the passing of the statutes of 
Marlbridge and Gloucester^ questions between 
landlord and tenant were mooted in actions of 
waste^ as to the right of lessee engaged in trade, 
and who had set up fixtures for the purpose of 
more advantageously carrying on his trade, to re- 
move them at the expiration of his term. See 

D 8 
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42 E. 3. 6 PL 19. But it was not long ere the 
point met with a direct decision. For 

Bakers^ Fixtures^ 8fc., Furnaces^ Dyers* FatSy 8fc. 
— In 20 H. 7. 13. 24., it was expressly laid down 
that if a lessee for years erect any furnace for his 
advantage, or a dyer set up £sit8 or yessels to oc- 
cupy his occupation, he may remove them during 
the term. ** Si le lessee per ansfait aseunfurneis 
pur son avantape, ou dier fait des fats et vaisseh 
pur occupier son occupatiaUf durant le terms ilpeut 
remuer eux et sic tTun baker.^ But this case did 
not stop here, for it also pointed out the time 
within which the removal must take place. See 
post. 

Here, then, is an ^tpress authority that a 
lessee for years may move furnaces erected pur 
son avantage^ which must clearly mean for some 
purpose by which he can derive a profit ; for if it 
were otherwise, it could not be "for his advantage," 
and that, it is conceived, can only be in the way 
of hb trade : and that it was in relation to trade 
that this exception was established, is further 
proved by the two other cases alluded to in the 
decision, viz. the dyer and the baker, both of 
which were certainly mentioned with reference to 
trade ; and the noticing these two cases in illus* 
tration, as it were, of the point at issue, showB 
that, that was the intention of the court ; for if it 
were not so, they would have put some oilier 
parallel case, and not those of traders. 
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This case^ then^ establifihea an exoeption to the 
old role in fiivonr of furnaces erected for the 
tenant's advantage, that is, for the purposes of 
trade^ fats and vessels erected bj a dyer to cany 
on his occupation, and those fixtures erected by a 
baker in the way of his trade, which, it is appre- 
hended, has reference to ovens, &c. See a very 
able note on this case by Mr. Smith, in his most 
valuable work, 2 Leading Cases, 115. 

The two or three next cases, however, which 
follow this decision, went upon a totally different 
ground, viz. the mode of annexation. See 21 H. 7. 
26. ; Cook v. Humphry, Moore, 177. ; Day v. 
Austin, Owen, 70. ; Cro. EL 374. 

The Right is now established. — But whatever 
may have been the decisions of the earlier au- 
thorities, the privilege of removing trade fixtures 
is now established beyond doubt. 

Fats, Coppers, Tables, ^c. erected by Soap-boiler. 
-—As early as Queen Anne, in a case which came 
before Lord Holt at Nisi Prius, in a spedal 
action on the case against the sheriff for damage 
done to a house in Holbom in consequence of his 
removing certain fats, coppers, tables, partitions, 
the backsides of which were paved and set up by 
a tenant who was by trade a soap-boiler, for the 
convenience of his trade, under a writ of fieri 
fiuaas issued on a judgment in debt against the 
tenant, and thereby leaving the house stripped 
imd in a ruinous condition, and his Lordship held 

D 4 
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that " during the term the soap-boiler might well 
remove the fats he set up in relation to trade, and 
that he might do so by the common law (and not 
by virtue of any special custom) in favour of trade 
to encourage industry. But after the term they 
became a gift in law to him in reversion, and are 
not removable. That there was a difference be- 
tween what a soap-boiler did to carry on his trade 
and what he did to complete the house, as hearths 
and chimney-pieces (which he held not remov- 
able) ; that the sheriff might take them in execu- 
tion as well as the under lessee might remove them, 
and so this was not like tenant for years without 
impeachment of waste; in that case he allowed 
the sheriff could not cut down and sell, though 
the tenant might ; and the reason is, because in 
that case the tenant hath but a mere power with* 
out an interest, but here the under lessee hath an 
interest as well as a power, as tenant for years 
hath in standing com, in which case the sheriff 
can cut down and sell.^ Poole's case, 1 Salk. 378. 
Reason why removable. — And so in Lawton v. 
Lawton, aniei p. 41., the facts of which case are 
there stated. Lord Hardwick says, ^' Since the time 
of Henry the Seventh the general ground the 
courts have gone upon of relaxing this strict con- 
struction of law is, that it is for the benefit of the 
public to encourage tenants for life to do what is 
advantageous to the estate during their term; 
coppers and all sorts of brewing vessels cannot 
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possibly be used without being as much fixed as 
fire-engines; and in brewing-houses especially^ 
pipes must be laid through the walls and supported 
by walls; and yet notwithstanding this, as they 
are laid for the convenience of trade, landlords 
will not be allowed to retain them. There is no 
doubt but the case would be very clear as between 
landlord and tenant*" 

Again, the same learned judge, in Dudley v. 
Warde, the facts of which case are. stated, ante, 
p. 45., says, (in speaking of the old rule of law) 
" And yet there are some exceptions to that rule, as 
between landlord and tenant; what is excepted by 
the latter for the sake of trade may be removed, 
though fixed to the freehold :" and again, " The 
determinations have been for the benefit of trade.'' 

And Lord Mansfield, in Lawton v. Salmon, ante, 
p* 20., takes a similar view ; he says, " But there 
has been a relaxation of the strict rule in that 
species of cases for the benefit of trade between 
landlord and tenant; that many things may now 
be taken away which could not be formerly, such 
as erections for carrying on any trade, marble 
chimney-pieces, and the Uke, when put up by the 
tenant. This is no injury to the landlord, for the 
tenant leave? the premises in the same state in 
which he found them, and the tenant is bene- 
fitted." ** It would have been a different thing if 
the springs had been let, and the tenant had been 

at the expeuse of' erecting these salt-works ; he 

j> 6 
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might very well have said, I leare the estate no 
worse than I found it: that, as I before stated, 
would be for the encouragement and conyenience 
of trade and the benefit of the estate." 

This case has been recognised in Mansfield 
(Earl of) V. Blackboum, 6 Bingh. N. C. 426. 

Dutch Barnsy Shedsy 8fc. — In Dean v. AUalley, 
which was a case at Nisi Prius, before Lard 
Kenycriy the facts of which were these : a tenant, 
during his term, had erected certain sheds called 
Dutch bams ; the sheds had a foundation of brick- 
work in the ground, and uprights fixed in and 
rising from the brickwork supporting the roof, 
which was composed of tiles, and the sides were 
open, and his Lordship observed, that ^' the law 
will make the most favourable construction for 
the tenant, when he has made necessary and 
useful erections for the benefit of his trade or 
manufacture, which enable him to carry it on 
with more advantage. It has been held so in the 
case of cider-mills and other cases, and I shall 
not narrow the law, but hold erectioxte of this 
sort, made for the benefit of trade, or constructed 
as the present, to be removable at the end of the 
term." 

Argument to show they were not Agricultural 
Fixtures. — From the observations oi Lord JSOen* 
borough in commenting on this case, in the course 
of his judgment in Mwes v. Maw, 3 East. 55., it 
^ould seem that his Lordship was of opinion. 
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that these bams Kad been erected for agricultural 
purposes; but it is apprehended that no words 
ean more strongly express the impression on 
Lord KenyoTHs mind that they were not, but 
rather were connected with trade, than the lan- 
guage above cited from his Lordship's judgment. 
There is another Nisi Frius case before Gould J., 
also referred to by Lord EllerAorough in the above 
case, and as to which his lordship observes, that 
the question, what the tenant could have done in 
virtue of his right under the old term, if it had 
continued, could never have come judicially before 
Mr. Justice Gould at Nisi Frius ; that learned 
judge however said, '' that the defendant would 
clearly have been entitled to take away the fix- 
tures, if he had done it during the continuance of 
his tenancy from year to year, but that, by the 
agreement, the parties had made a new contract 
which put an end to the term." The fixtures in 
question in this case were, amongst others, a 
wooden stable, which stood on blocks or rollers 
which he had before removed from an estate of 
his own, adjoining to the premises in question ; a 
died which he had himself built on brickwork, 
and some posts and rails which he had abo erected. 
Fitzherbert v. Shaw, 1 H. Bl. 528. 

The Case is not against the general Principle. — 
It will be observed, however, that these fixtures 
had no reference to trade or manufacture, and 

Lord Kent/on^ in Penton v. Bobart, remarks on 

»6 
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the case^ that.it turned upon the construction of 
an agreement that such things should be left on 
the premises^ and decided nothing against the ge« 
neral principle. 

Varnish Manufactory. — In Penton «. Roberts^ 
the following was the state of facts : the defendant, 
who was a varnish maker, erected a building oii 
the premises for the purposes of his trade. This 
building had a brick foundation let into the 
ground, with a chimney belonging to it, upon 
which a superstructure of wood, brought from 
another place, where the defendant had carried on 
his business, was raised, in which the defendant 
had carried on his trade ; this wooden structure he 
pulled down whilst he remained in possession, 
and carried away the materials; and for this an 
action of trespass was brought The plaintiff ob- 
tained a yerdict, subject to the question, whether 
the defendant was warranted in pulling down the 
building and taking away the materials after the 
expiration of the term; and Lord Kenyan said, 
'^^ The leaning has always been in favour of the 
tenant, in support of the interests of trade, which 
is become the pillar of the state. Here the de- 
fendant has done no more than he had a right to 
do ; he was in fact still in possession of the premises 
at the time the thiiigs were taken away.'* 2 East. 
90. 92., and see S. C. 4 Esp. 33. 

Machinery of a MilL — The machinery of a 
null is part of the freehold, and cannot be removed 
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by the tenant. Farrant v. Thompson^ 2 D. & B. 1. ; 
5B.&A.826. 

Blacksmith! s Bellows. — See Twiggs r. Potts et 
aLy 3 Tyrwh. 969., which was an action of tres- 
pass for seizing, severing, and selling, under a 
distress for rent, a blacksmith's bellows, anvils, 
and blocks, vices, lathes, shelves, grates, grind- 
stones, and benches. The case, however, went 
off upon a question of pleading. 

Lime Kiln. — There was a question raised in 
Thresher v. East London Waterworks Company, 
2 B. & C. 608., whether a tenant had a right to 
remove a lime kiln, which was substantially built 
of brick and mortar, and whose foundations were 
let into the ground, the expense of constructing 
which amounted to 160/. The point received no 
determination. 

Whether extensive Buildings removable* ^^Jt is, 
nevertheless, a case worthy of great consideration, 
where any question should arise as to the right of 
the tenant to remove extensive buildings at the 
termination of his term, which he had erected for 
the purposes of his trade. The consequecnes of a 
decision in favour of such a right would be most 
serious, and it is presumed that the courts would 
hesitate long, in the absence of any authority to 
that effect, before they would answer the question 
affirmatively ; and there can be very little doubt 
but that the nature of the construction, and the 
manner in which the fixture is attached to the 
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freehold^ would form subjects of very grave con- 
sideration with any court now-a-days, or even in 
earUer times, where it was sought to remove a 
substantial and extensive manufactory, for in- 
stance, erected by a tenant for the purposes and 
convenience of his trade ; for it would certainly 
have the effect of violating a well-received prin- 
ciple, viz. that the principal thing shall not be 
destroyed by taking away the accessary ; Lawton 
V, Lawton; Dudley r.Warde ; and it is conceived 
that the courts, acting upon this rule, would not 
permit the removal of any trading fixture which 
would have the effect of destroymg or doing great 
and serious injury to some large and important 
building. If, however, the building be merely 
an accessary, as was the engine-house in Lawton 
V. Lawton, and merely built to cover it, there 
one, as well as the other, is removable. Elwes v. 
Maw. 
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SECTioisr m. 

Of (he Right to remove Fixtures set up for Agricultural 

Purposes. 



Whether trading Privilege extends to Agriculture, "-^ Con- 
tended that the Case is confined to mere agricultural JErec- 
tions, — Arguments and Cases further considered,-^ Gar- 
deners and Nurserymen. — Strawberry Beds. — Hothouses 
and Greenhouses. 

Whether trading Privilege extends to Agriculture. 
— The leadings and^ indeed, the only, direct an-* 
thority as to the right of a tenant to remove fix- 
tares erected for the purposes of agriculture or 
husbandry, is that of Elwes v. Maw ; a case which 
met wi7 great consideration and deUberation; 
the result of which was, that the tenant's privi- 
lege with respect to fixtures set up for the pur- 
poses of trading does not extend to those set up 
for the purposes of agriculture. The facts of the 
case appear sufficiently for the present purpose 
from the judgment of Lord JEllenbaratighy which is 
in the following words : — 

'^This was on action upon the case, in the 
nature of waste by a landlord, the reversioner in 
fee, against his late tenant, who had held, under a 
tenn for twenty-one years, a farm, consisting of a 
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messuage^ and lands, outhouses, and bams, &c. 
thereto belonging, and who, as the case reserved 
stated, during the term, and about fifteen years 
before Its expiration, erected, at his own expense, 
a beast-house, carpenter's shop, a fuel-house, a 
cart-house, a pump-house, and fold-yard. The 
buildings were of brick and mortar, and tiled, and 
the foundations of them were about a foot and a 
half deep In the ground. The carpenter's shop 
was closed In, and the other buildings were open 
to the front, and supported by brick pillars. The 
fold-yard wall was of brick and mortar, and its 
foundation was in the ground. The defendant, 
previous to the expiration of his lease, pulled 
down the erections, dug up the foundations, and 
carried away the materials, leaving the premises 
in the same state as when he entered upon them. 
The case further stated, that these erections were 
necessary and convenient for the occupation of 
the farm, which could not be well managed with- 
out them. And the question for the opinion of 
the Court was, Whether the defendant had a right 
to take away these erections ? Upon a full con* 
sideratlon of all the cases cited upon this and the 
former argument, which are Indeed nearly all that 
the books afford materially relative to the subject, 
we are all of opinion that the defendant had not a 
right to take away these erections. 

** Questions respecting the right to what are 
ordinarily called fixtures principally arise between 
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three classes of persons : 1st. Between different 
descriptions of representatives of the same owner 
of the inheritance ; viz. between his heir and exe- 
cutors in the first case^ 2. e.y as between heir and 
executor, the rule obtains with the most rigour in 
favour of the inheritance, and against the right to 
disannex therefrom, and to consider as a personal 
t^hattel any thing which has been aflixed thereto; 
2dly, between the executor of tenant for life or 
in tail and the remainderman or reversioner, in 
which case the right to fixtures is considered more 
favourably for executors than in the preceding 
case between heir and executor ; the 3d case, and 
that in which the greatest latitude and indulgence 
has always been allowed in favour of the claim to 
having any particular articles considered as per- 
sonal chattels as against the claim in respect to 
freehold or inheritance, is the case between land- 
lord and tenant." 

"But the general rule on this subject is that 
which obtains in the first-mentioned case, u e. be- 
tween heir and executor ; and that rule (as found 
in the Year Book, 17 E. 2., p. 618., and laid down 
at the close of Herlakenden's case, 4 Co. 64., in 
Co. Litt. 53., in Cooke v. Humphrey, Moore, 177., 
and in Lord Darby v. Asquith, Hob. 234., in the 
part cited by -my brother Vauffhauy and in other 
cases) is, that where a lessee, having annexed any 
thing to the freehold during his term, afterwards 
takes it away, it is waste. But this rule, at a 
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very early period, liad several exceptionB attempted 
to be engrafted upon it, and whidbi were at last 
effectually engrafted upon it, in favour of trade, 
and of those vessels and utensils wliich are imme- 
diately subservient to the purposes of trade. In 
the Year Book, 42 E. 3. 6., the right of the 
tenant to remove a furnace erected by lum during 
his term is doubted, and adjourned. In the Year 
Book of the 20 H. 7. 13. a & i, which was th6 
case of trespass against executor for removing 
a fiimace fixed with mortar by tiieir testator and 
annexed to the freehold, and which was holden to 
be wrongfully done, it is laid down, that if a 
lessee for years makes a furnace for his advan* 
tage, or a dyer makes his vats or vessels to 
occupy his occupation during his term, he may 
remove them ; but if he suffer them to be fixed 
to the earth after the term, then they belong to 
the lessor; and so of a baker. And it is not waste 
to remove such things within the term by some ; 
and this shall be against the opinions aforesaid. 
But the rule in this extent in favour of tenants is 
doubted afterwards iu 21 H. 7. 27., and nar- 
rowed there by allowing that the lessee for years 
could only remove, within the term, things fixed 
to the ground, and not to the wall of the principal 
building. However, in process of time the rule in 
favour of the right in the tenant to remove uten- 
sils set up in relation to trade became fully esta- 
blished ; and accordingly we find Lord Holi^ in 
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Poole's case, Salk. 368., laying down (in the 
iiistan(>e of a soap-boiler, an under-tenant, whose 
Tats, coppers, &c, fixed, had been taken in exe- 
cution, and on which account the first lessee had 
brought an action against the sheriff,) that during 
the term the soap-boiler might well remove the 
vats he set up in relation to trade, and that he 
might do it by the common law, and not by 
virtue of any special custom in favour of trade, 
and to encourage industry: but that, after the 
term, they became a gift in law to him in rever- 
sion, and were not removable. He adds, that 
there was a difference between what the soap- 
boiler did to carry on his trade, and what he did 
to complete his house, as hearths and chimneys, 
which he held not removable. The indulgence 
in &vour of the tenant for years during the term 
has been since carried still further, and he has 
been allowed to carry away matters of ornament, 
as ornamental marble chimney-pieces, pier-glasses, 
hangings, wainscot fixed only by screws, and the 
like. Beck «?. Rebow, iP.Wms. 94.; Exparte 
Quincey, 1 Atk. 477. ; and Lawton v. Lawton, 
3 Id. 13. But no adjudged case has yet gone the 
length of establishing that buildings subservient 
to the purposes of agriculture, as distinguished 
from lihose of trade, have been removable by an 
executor of tenant for life, nor by the tenant 
himself who built them, during his term." 
'^ In deciding whether a particular fixed inatru- 
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ment, machine, or even building, should be con- 
sidered as removable by the executor, as between 
him and the heir, the Court, in the three principal 
cases on this subject, viz. Lawton v. Lawton, 
3 Atk. 13., which wias the case of a fire-engine to 
work a colliery erected by tenant for life. Lord 
Dudley and Lord Ward, Alnbl. 113., which was 
also the case of a fire-engine to work a colliery 
erected by tenant for life : these two cases before 
Lord Hardmck ; and Lawton (executor) ». Sal- 
mon, E. 22 G. 3., 1 H. Bl. 259. in notis, before 
Lord Mansfield, which was the case of saltpans, 
and which came on in the shape of an action of 
trover, brought for the saltpans by the executor 
against the tenant of the heir at law, the Court 
may be considered as having decided mainly on 
this ground, that where the fixed instrument, 
engine, or utensil, and the building covering the 
same, falls within the same principle, wa^ an ac- 
cessory to a matter of personal nature, that it 
should be itself considered as personalty. The 
fire-engine, in the cases in 3 Atk. and Ambl., 
was an accessary to the carrying on the trade of 
getting and vending coals, a matter of a personal 
nature* Lord Hardmck says, in the case in 
Ambler, * A colliery is not only an enjoyment of 
the estate, but in part carrying on a trade.' And 
in the case in 3 Atk. he says, ' One reason that 
weighs with me is its being a mixed case, between 
enjoying the profits of the lands and carrying on 
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a species of trade ; and, considering it in this light, 
it comes very near the instances in brewhouses, 
&c., of furnaces and coppers.' Upon the same 
principle. Lord Chief Baron Comyns may be con- 
sidered as haying decided the case of the cider- 
mill; i.e, as a mixed case between enjoying the 
profits of the land and carrying on a species of 
trade, and as considering the cider mill as properly 
an accessary to the trade of making cider. In the 
case of the saltpans. Lord Mansfield does not seem 
to have considered them as accessary to the carry- 
ing on a trade ; but as merely the means of enjoy- 
ing the benefit of the inheritance. He says, * The 
salt-spring is a valuable inheritance, but no profit 
arises from it unless there be a salt-work, which 
consists of a building, &c. for the purposes of 
containing the pans, &c which are fixed to the 
ground. The inheritance cannot be enjoyed with- 
out them, they are accessaries necessary to the 
enjoyment of the principal The owner erected 
them for the benefit of the inheritance.' Upon 
this principle he considered them as belonging to 
the heir, as parcel of the inheritance, for the en- 
joyment of which they were made, and not as be- 
longing to the executor, as the means or instru- 
ment of carrying on a trade. If, however, he had 
even considered them as belonging to the executor, 
as utensils of trade, or as being removable by the 
tenant on the ground of their being such utensils 
of trade, still it would not have affected the ques- 
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tion now before the Court, which is the right of a 
tenant, for mere agricnltnral purposes, to remove 
buildings fixed to the fireehold, which were con- 
structed by him for the ordinary purposes of hus- 
bandry, and connected with no description of trade 
whatsoever, and to which description of buildings 
no case (except the Nisi Prius case of Dean v. 
AUalley before Lord Kenyotiy and which did not 
undei^o the subsequent review of himself and the 
rest of the Court) has yet extended the indulgence 
allowed to tenants in respect to buildings for the 
purposes of trade. In the case of BuUer's Nisi 
Prius, 34., of Culling v, Tuffiiell, before Lord 
Chief Justice Treby at Nisi Prius, he is stated to 
have holden that the tenant who had erected a 
bam upon the premises, and put it upon pattens 
and blocks of timber lying upon the ground, but 
not fixed in or to the ground, might, by the custom 
of the country, take them away at the end of his 
term. To be sure he might, and that without 
any custom ; for the terms of the statement exclude 
them from being considered as fixtures; ^^they 
were not fixed in or to the ground.'* In the case of 
Fitzherbert v. Shaw, 1 H. Bl. 258., we have only 
the opinion of a very learned judge indeed, Mr. 
Justice Gtmldy of what would have been the right 
of the tenant, as to the taking away a shed built 
on brickwork, and some pots and rails which he 
had erected, if the tenant had done so during the 
term; but as the term was put an end to by a 
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new contract, the question, what the tenant could 
have done in virtue of his right under the old 
term, if it had continued, could never have come 
judicially before him at Nisi Prius ; and when that 
question was offered to be argued in the court 
above, the counsel were stopped, as the question 
was excluded by the new agreement. As to the 
case of Penton v. Bobart, 2 East. 88., it was the 
case of a varnish house, with a brick foundation 
let into the ground, of which the woodwork had 
been removed from another place, where the de- 
fendant had carried on his trade with it. It was a 
building for the purpose of trade ; and the tenant 
was entitled to the same indulgence in that case, 
which, in the cases akeady considered, had been 
attowed to other buildings for the purposes of 
trade ; as furnaces, vats, coppers, engines, and the 
like. And though Lord Kenyan, after putting the 
case upon the ground of the leaning which obtains 
in modem times in favour of the interest of trade, 
upon which ground it might be properly sup- 
ported^ goes further, and extends the indulgence 
of the law to the erection of green-houses and hot- 
houses by nurserymen, and indeed, by implication, 
to buildings by all other tenants of land There 
certainly exists no decided case, and, I believe, no 
recognized opinion or practice on either side of 
Westminster Hall to warrant such an extension. 
The Nisi Prius case of Dean v. Allalley reported 
in Mr. Woodfall's book, p. 207., and Mr. Aspi- 
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Basse's^ vol. iL ll.^ is a case of the erectioB and 
remoTsl by the tenant of two sheds, called Dutch 
bams, which were, I wiU assume, unquestionably 
fixtures. Lord Kenyan says^ ^ The law will make 
the most favourable construction for the tenant 
where he has made necessary and useful erections 
for the benefit of his trade or manufacture, and 
which enable him to carry it on with more ad- 
vantage.' It has been so holden in the case of 
cider-mills, and other cases ; and I shall not narrow 
the law, but hold erections of this sort made for 
the benefit of trade, or constructed as the present, 
to be removeable at the end of the term. Lord 
Kenyan here uniformly mentions the benefit of 
trade as if it were a building subservient to some 
purposes of trade, and never mentions agriculture 
for the purposes of which it was erected. He 
certainly seems, however, to have thought that 
buildings erected by tenants for the purposes of 
farming were, or rather ought to be, governed by 
the same rules which had been so long judicially 
holden to apply in the case of buildings for the 
purposes of trade, but the case of buildings for 
trade has been always put and recognized as a 
known allowed exception from the general rule, 
which obtains as to other buildings ; and the cir- 
cumstance of its being so treated and considered 
establishes the existence of the general rule to 
which it is considered as an exception. To hold 
otherwise, and to extend the rule in fietvour of 
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tenants in the latitude contended for by the de- 
fendant^ would be, as appears to me, to introduce 
a dangerous innovation into the relative state of 
rights and interests holden to subsist between 
landlord and tenants. But its danger or probable 
mischief is not so properly a consideration for a 
court of law, as whether the adoption of such a 
doctrine would be an innovation at all ; and, being 
of opinion that it would be so, and contrary to the 
uniform current of legal authorities on the subject, 
we feel ourselves, in conformity to and in support 
of those authorities, obliged to pronounce that the 
defendant had no right to take away the erections 
stated and described in this case." 

Contended that Case confined to mere AgricuU 
tural Erections. — It has been considered by se- 
veral very learned and eminent lawyers, who have 
paid every attention to the law of fixtures, that 
the case of Elwes v« Maw is conclusive against 
the privilege of all agricultural tenants to remove 
any kind of fixtures erected on the farm during 
their term ; but it is apprehended, on a careful 
examination of the case, it will be found to go 
no such length, nor was it the intention of Lord 
ElUnborough that it should be so considered. 

Mr. Smith, in the second vol. of his Leading 
Cases, p. 116., sums up the arguments against 
Lord JEllenborouffh*& decision, to this effect : that 
his Lordship's opinion, that the doctrine sought to 
be established by the defendant " was contraiy to 

£ 
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the uniform carrent of legal authority," cannot be 
maintained; that it has a tendency to confine 
within narrower limits the privilege of the tenant 
than the policy which established those limits would 
justify ; that husbandry is equally advantageous 
with trade to the community, and is often carried 
on by means of machinery; that many of the 
occupations of agriculturists are trades; and in 
support of this view the opinion of Lord Hard- 
wick is relied on in Lawton v. Lawton and Dud- 
ley V. Warde, by which it would seem that he 
considered the tenant's privilege as extending to 
fixtures by means of which the tenant carried on 
a species of trade, thereby rendering the produce 
of his own land available to his own profit ; and 
in support of this argument the case of nursery* 
men and gardeners removing trees, &c. is relied 
on. And his Lordship commences by saying, 
" We are all of opinion that the defendant had 
not a right to take away these erections." It will 
appear obvious, therefore, that the Court guarded 
particularly against the supposition that the judg- 
ment was to have reference to any other species of 
fixtures than those which were then under the 
consideration of their Lordships, and which have 
no reference to trade, no reference to manufac- 
tures or machinery, but were erected " for mere 
agricultural purposes." 

It will be recollected that the fixtures which 
had been removed in the case of Elwes v. Maw 
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were simply " a beast-house^ a carpenter's shop^ a 
waggon-house, a fuel-house, a pigeon-house, and 
a brick wall enclosing the fold-yard." 

Arguments and Cases further considered, — 
First, then, with respect to the older authorities, 
and that particularly relied on, viz. 20 Hen. 7. 
c. 13., as showing that the exception was not there 
confined to those erections which are made for 
trade purposes only ; it is hoped, that that case 
has been already answered satisfactorily in the 
affirmative, ante, p. 54. 

Lawton v. Lawton and Dudley v, Warde, and 
the cider-mill case, show that Lord Hardwick 
and C. B. Comyns should have considered the 
engines and the cider mill not to be removable 
had it not been for the fact that those fixtures 
were set up for the purposes of a species of trade ; 
a matter of a mere personal nature. 

In the first of these cases Lord Hardwick says, 
" One reason which weighs with me is its being a 
mixed case between enjoying the profits of the 
land and carrying on a species of trade; and con- 
sidering it in this light, it comes very near the 
instances in brewhouses, &c." Lord Ellenborough^ 
in Elwes v. Maw, says, *^ Upon the same prin- 
ciple Lord Chief Baron Comyns may be considered 
as having decided the case of the cider mill ; that 
is, as a mixed case between enjoying the profits of 
the land and carrying on a species oftrade^ and as 
considering the cider-mill as properly an accessary 

E 2 
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to the making of cider; " and again, Lord Hard- 
wick, in Dudley v, Warde, said, " That a colliery 
is not only an enjoyment of the estate, but in part 
carrying on a irade,^^ 

The corollary to be drawn from the pains taken 
by these learned judges to distinguish these par- 
ticular erections from mere agricultural ones shows 
strongly, that had there not been the accessary 
for the purposes of trade, they should have decided 
that they were mere agricultural erections, and, as 
in Elwes v. Maw, were not removable by the 
tenant ; and Lord EltenborougN^ comments upon 
these cases, in the course of his judgment in 
Elwes V. Maw, show clearly that if a similar ac- 
cessary could have been imported into that case, 
his Lordship would have considered himself 
bound by it ; it is manifest he approves of the 
distinction, and Lord Mansfield seemed to be of 
the same opinion, if one may judge from the care 
he takes to show, in the case of Lawton v. Salmon, 
that there was no accessary there of a personal na- 
ture. " The salt spring is a valuable inheritance,^ 
said his Lordship, " but no profit arises from it unless 
there be a salt work, which consists of a building, 
&c. for the purpose of containing the pans, &c, 
which are fixed to the ground. The inheritance 
cannot be enjoyed without them. They are accessaries 
necessary to the enjoyment of the principal. The 
owner erected them for the benefit of the inherit^ 
ance.^^ And Lord Ellenboroughy in his judgment. 
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considers these cases reconcilable on these grounds; 
his Lordship observing^ that Lord Mansjield did 
not consider the saltpans as accessary to the 
carrying on a trade^ but as merely the means of 
enjoying the benefit of the inheritance. Upon 
this principle he considered them as belonging to 
the heir as parcel of the inheritance^ for the enjoy- 
ment of which they were made, and not as belong- 
ing to the executor as the means or instrument of 
carrying on a trade. 

From that judgment, and the comments of Lord 
Ellenborouffh upon it, it is clear that the learned 
judge who delivered the opinion of the Court, as 
well as Lord Ellenborouffh^ thought that if there 
had been an accessary of a personal nature, the 
decision would have been the other way. But it 
is answered, no ; for Lord Mansfield said that the 
pans would have been removable by a tenant. 
True, so they would ; but this very circumstance 
would have imported that into the case which would 
alone justify such a decision, viz. that then, it would 
appear clear that the saltpans were erected for 
the purposes of trade. Then, there would have 
been the necessary accessary of a personal nature, 
upon the want of which the distinction proceeded. 
The tenant could not be supposed to erect them 
for the enjoyment of the inheritance, with which 
he could have nothing to do, qua tenant : in such 
case the natural inference would be, that the 
tenant erected them for the purposes of trade ; and 

B 3 
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in this view of the case^ it would not affect the 
decision in Elwes v. Maw^ which^ it is submitted^ 
has reference only to fixtures erected for mere agri- 
cultural purposes, as distinguished from those of the 
mixed nature that have just been commented upon. 

So far, then. Lord Ellenborough was correct in 
saying, *^ But no adjudged case has yet gone the 
length of establishing that buildings subservient 
to the purpoaes of agricultiire, as dUtinguished fnm 
those oftradey have been removed by an executor 
of tenant for life, nor by the tenant himself who 
built them, during the term." 

But it is said that in Fitzherbert v. Shaw, Mr. 
Justice Gould expressed an opinion at Nisi Prius 
that a tenant was entitled to take away a stable, 
a shed, and some posts and rails ; but this opinion 
Lord Ellenborough treats as strictly extra-judicial, 
observing, that as the term was put an end to by 
a new contract, the question what the tenant 
could have done in virtue of his right imder the 
old term, if it had continued, could never have 
come judicially before him at Nisi Prius. As to 
the case of Culling v, Tufihall, it is said to have 
been decided on the ground of custom; but, 
strictly speaking, as already observed, it did not 
come within the law of fixtures, owing to its con- 
struction. 

Again, it is contended that Dean v. Allalley is 
an authority for the removal of fixtures set up 
for mere agricultural purposes unconnected with 
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trade. In the first place^ it may be answered to 
this case, that it is a mere Nisi Prius decision, 
which never received the subsequent review of 
Lord Kenyan and the rest of the Court ; but even 
taking it as an authority, it is perfectly manifest 
that his Lordship never intended to extend the 
doctrine further than Lawton t?, Lawton and 
Dudley «• Warde went, viz. that the fixtures in 
that case were of a mixed nature. He says, ^^ I 
shall not narrow the law, but hold erections 
of this sort, made for the benefit of trade, rc- 
movable.^ But, at all events, his Lordship con- 
sidered there was something peculiar in the con- 
struction of the building in question, or its mode 
of amiexation ; for, speaking of the removal of the 
restriction in favour of trade fixtures, he says, " or 
constructed as the present, removable at the end of 
the term ; " which shows that there was something 
peculiar in its construction. The correct state of 
the facts cannot be collected from the report of 
the case. 

Therefore, so far as the authorities go, there are 
none to be met with that go a greater length than 
in saying that where buildings are erected for 
agricultural purposes in connection with some 
kind of trade, they shall be removable ; but where 
the erection is made for agricultural purposes 
purely, they shall not be removable. This rule may 
fairly be drawn from the authorities, and what 
will constitute mere agricultural buildings must be 

E 4 



80 EIGHT TO AGRICULTURAL FIXTURES 

collected from description of those mentioned in 
the case of Elwes v. Maw. 

Another argument is hinged upon the cases of 
nurserymen and gardeners having the power to 
remove trees, greenhouses, &c., in support of the 
extension of the exception in favour of fixtures 
erected for mere agricultural purposes. Those 
cases, it is apprehended, rest entirely upon cus- 
tom, or, at all events, upon an implied contract 
between the landlord and tenant ; for the former 
is aware, when he lets the land, of the purposes to 
which it is to be converted, and the law would 
not permit him to turn round on the tenant when 
the ground was well stocked and say, *^ These are 
fixtures, and you cannot remove them," for it is 
only in the absence of any contract that the law 
of fixtures applies ; but even if it were not so, the 
land is planted for the purposes of trade, and 
these cases, therefore, come within Lawton v. 
Lawton and Dudley v. Warde. And Lord 
KenyoTiy in Penton r. Kobart, is said to have 
extended the rule to greenhouses and hothouses 
erected by such persons, and the above view his 
Lordship takes ; for he says, if they were not per- 
mitted to remove such things, " the very object of 
their holding would be defeated.^ See Buckland v. 
Butterfield, per C. J. DallaSy 4 Moore, 445. 

There is another objection urged against Lord 
JEllenborouffh^B judgment, viz. the narrowness of 
the groimds upon which it rests, and it is said 
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that it has a tendency to confine the privilege of 
a tenant within narrower limits than are desig- 
nated by the policy to which it owes its existence ; 
that there is no good reason for conferring it on 
trade to the exclusion of husbandry, which is 
equally advantageous, and which is now, like 
manufactures, often carried on by the aid of valu- 
able machinery ; that many of the occupations of 
agriculturists are trades. 

The answer to this argument is plain and 
simple, viz. that the case of Elwes v. Maw has 
no such tendency as that imputed to it ; all Lord 
Ellenharough has decided is, that a beast-house, a 
carpenter's shop, a fuel-house, a cart-house, a 
pump-house, and fold-yard are mere agricultural 
erections, that they are entirely unconnected with 
trade ; his Lordship saying, " If, however. Lord 
Mansfield had even considered the saltpans as 
belonging to the executor, as utensils of trade, or 
as being removable by the tenant on the ground 
of their being such utensils of trade, stiU it would 
not have affected the question now before the 
Court, which is, the right of a tenant for mere 
(igricultural purposes, to remove buildings fixed to 
the freehold, which were constructed by him for 
the ordinary purposes of husbandry, and con- 
nected with no description of trade whatsoever." 
A fair way to test this case is, by supposing one 
where a trader, in whose right the exception is 

well established, had erected such fixtures as those 
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in Elwes v. Maw^ on the premises where he car- 
ried on his trade^ would he be permitted to re- 
move them ? It is apprehended he would not. So 
neither, allowing the full benefit of the exception 
in favour of trade to agriculture, can such build- 
ings be considered as accessary to the trade of a 
farmer. They are no more necessary to the trade 
of a farmer than they would be to that of a 
manufacturer. 

As to the argument derived from the analogy, 
with regard to the benefits resulting to the com- 
munity from agriculture as well as trade, the an- 
swer is, that Elwes v. Maw does not deny it, nor 
is that case any authority for saying that where 
an agricultural tenant has erected any machinery, 
or any building for the piurpose of carying on his 
trade as a farmer, he shall not remove them. But 
if the buildings be such as in the principal case, 
and which every farmer must necessarily havej 
and cannot do without, then, whether he erect 
them himself, or finds them on the farm when he 
enters upon it, he cannot remove them: such 
buildings cannot be said to be erected for any 
trading purpose, but merely for the occupation of 
the premises. 

Gardeners and Nurserymen. — The rights of 
gardeners and nurserymen have been already in- 
cidentally touched upon, and the grounds upon 
which the relaxation in their favour seems to rest 
suggested. 
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In Penton v. Bobart^ 2 East. 90., Lord Kenyon 
says, " it is notorious that they are even permitted 
to remove trees, or such as are likely to become 
such, by the thousand, in the necessary course of 
their trade. If it were otherwise, the very object 
of their holding would be defeated: " and see 
GibbsC J. in Lee r. Bisdon, 7 Taunt. 191.; and 
see Wyndham v. May, 4 Taunt 316., per Heath J. 

Strawberry Beds. — In Wetherell v. Howells, 
Lord Ellenborough held, that a tenant of garden- 
ground could not plough up strawberry beds in 
full bearing at the end of his term, although he 
purchased them from the preceding tenant, and it 
was the practice to pay for them between out- 
going and incoming tenant. But his Lordship 
observed, "the question here was, whether the 
thing complained of had been wrongfully and 
unjustly done to the prejudice of the plaintiff. 
The taking up strawberry roots was not neces- 
sarily an injury to the inheritance for which an 
action would lie ; but if the defendant, in this 
instance, ploughed up the beds before they were 
exhausted and without having any reasonable ob- 
ject in view, he had certainly prejudiced the 
plaintiff's reversionary estate, and it could scarcely 
be doubted that he did so wrongfully and ma- 
liciously ;*' Watherell v. Howells, 1 Campb. 228. 
But this exemption does not extend to mere private 
individuals; Wyndham v. Way, 4 Taunt. 316. 

Hothotises and Greenhouses^ — It seems that 

s 6 
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hothouses and greenhouses erected by nurserymen 
and gardeners may be taken away at the end of 
their term. Per Lord Kenyan^ in Penton v. 
Kobart^ 2 East. 91. ; but see per Lord Ellen- 
borough in Elwes v. Maw ; see also per DalUis C. J. 
in Buckland v. Butterfield, 4 Moore, 440.*, and 
antBy p. 72. 

* Blossett Sexj. cites a MS. case which shows that fflasses 
and frames resting on brickwork in a nurserj-gronnd were 
not remoyable; but why so cannot be imagined, for they 
were mere personal chattels, not being affixed to the free- 
hold. See anti^ p. 5. 
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SECTION IV. 

Of the Right to remove Fixtures set up for Ornament or 
Convenience and domestic Use, 



No Authority in old Boohs. — Each Case depends.on its own 
Facts, — Custom. — Construction, — Mode of Annexation. — 
Effect of Removal of Hangings, Looking' Glasses. — TapeS' 
try, — Wainscot, — Chimney-pieces, — Beds fastened to the 
Ceiling. — Stoves, Cfrates, Sfc, — Pumps, — Doors, Hearths, 
Sfc, — Veranda. — Shrubs, SfC, — Pillars of Brick and Mor^ 
tar. — Grates, Stoves, SfC. — Conservatories. 

No Authority in old Books. — As there is no 
case to be found in the old books deciding the 
right between landlord and tenant, to remove this 
class of fixtures, and as the principle, therefore, 
is to be inferred with reference to those cases from 
the decisions between other parties whose rights 
have been already fully treated of, or from the 
mere dicta of judges, it is not considered neces- 
sary to go at any length again into those cases, 
but simply to refer the reader to them, a«<e, pp. 30. 
49., where they will be all found collected and 
discussed. 

Each Case depends on its own Facts. — It must 
not be forgotten in any practical application of 
these cases, that, as said by Chief Justice Dallas^ 
in Buckland v Butterfield, pp. 9. 90., " each case 
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must depend, in a great measure, upon its own 
peculiar facts ; that the right is an exception only, 
and though to be fairly considered, is not to be 
extended ; " and that, as has already been observed, 
ante, p. 8., it will be requisite to ascertain whether 
there be any custom or prevailing usage ; what is 
the nature and construction of the article, its 
mode of annexation, and the effect of its re- 
moval * : these will all prove useful and safe cri- 
teria in practice, where there is any doubt, or 
where any new case arises. 

Hangings. — It has been already observed, 
that in Poole's case, 1 Salk. 368., Lord Holt 
denies the right of a tenant to remove any other 
description of fixtures save trade; neverthe- 
less Lord Keeper Wright, in Squier v. Mayer, 

2 Freem. 249. held that hangings nailed to the 
walls should be accounted as personalty, and go to 
the executor as against the heir. 

Looking Glasses, — So hangings and looking 
glasses are only matters of ornament and furni- 
ture, and not to be taken as part of the house and 
freehold, but removable by the lessee of the house. 
Beck V. Eebow, 1 P. Wms. 94. See Elwes v. Maw, 

3 East, 33., per Lord JEllenborougfu 



* Whether a fixture can be removed by a tenant with- 
out substantial injury to the premises is a question proper 
for the jury, upon an issue whether the fixture is removsLole 
or not by law. Avery o. Cheslyn, 3 Ad. & E. 75.; 6 Nev. 
& M. 372. 



BETWEEN LANDLORD AND TENANT. 87 

Tapestry y 8fc. — So hangings^ tapestry, and iron 
backs to chimneys. Harvey v. Harvey, 2 Stra. 
1141. Id. 

Wainscot — So wainscot fixed by screws, and 
marble chimney-pieces. Lawton v. Lawton, 3 Atk. 
15. Exparte Quincey, per Lord Hardwicky Lawton 
V. Saknon, 1 H. BL 260. And, it would seem, a 
cornice fixed with screws. Owen v. Cheslyn, 

3 Ad. & E. 75. 

Chimney-pieces. — An outgoing tenant may re- 
move an ornamental chimney-piece put up by 
himself during his tenancy, but not a chimney- 
piece which is not ornamental. Leach v. Thomas, 
7 Car. & P. 385., per Patteson. 

Window-sashes. — So window-sashes which are 
neither hung nor beaded into the firames, but merely 
fastened by laths nailed across the frames to pre- 
vent their falling in, for they are not fixed to the 
freehold. Rex. v. Hedges, 1 Leach, C. C. 201. ; 
2 East, P. C. 590. n. 

Beds fastened to the Ceiling. — So beds fastened 
to the ceiling with ropes, or even nails. Exparte 
Quincey, 478. 

Stovesy CupboardsySfc. — So stoves and grates fixed 
into the chimney with brickwork, and cupboards 
supported with holdfasts. Rex. v. St. Dunstan's, 

4 BL C. 686., per Bayley J. See Lee v. Risdon, 
7 Taunt. 191. ; Colgraves v. Dias, 2 B. & C. 76. ; 
Lyde v. Russell, 1 B. & Al. 394. But see Winn 
V. Ingilby & Hauxwell, 5 B. & AL 625. 
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In Birch v. Dawson, 6 Car. & P. 658., it is made 
a qucere whether carpet tacked to the floor is fixed 
furniture. 

Pumps. — So a pump which was attached to a 
perpendicular plank resting on the ground at one 
end, and at the other fastened to the wall by an iron 
pin, haying a head at one end and a screw at 
the other, which went through the wall, Tindal 
C. J. observing, "that the article was one of domes- 
tic convenience, was slightly fixed, erected by the 
tenant, and might be removed entire." Grimes v. 
Boweren, 6 Bingh. 437. 

These articles, being generally affixed by the 
tenant for his personal comfort and convenience, 
and being equally useful in another house, and 
capable of being easily disunited, by which the pre- 
mises will neither be injured, nor left in a worse 
state than they were before, the tenant may re- 
move. 

DoorSf Hearths, — But things affixed to the house 
for the purpose of completing it he cannot take 
away ; thus doors, hearths, windows. Poole's case, 
1 Salk. 368. 

Veranda. — Nor a veranda placed in front of 
the house supported by posts fixed in the groimd. 
Penry v. Brown, 2 Stark. N. P. 403.* 

* This was an action of covenant by which the defendant 
undertook to repair, and keep in repair, all erections, build- 
ings, and improvements which might be erected thereon 
during the term, and yield up the same in good and suf- 
ficient repair; and Abbott J. held that the veranda fell 
within the terms of the covenant. 
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Pillars^ of Brick and Mortar. — An outgoing 
tenant has no right to remove pillars of brick and 
mortar built on a dairy-floor to hold pans^ although 
such pillars are not let into the ground. Leach v. 
Thomas, 7 Car. & P. 328. per Pateson J. 

Shrubs, 8fc. — Nor can a tenant (not a gardener) 
remove shrubs, flowers, &c. planted by him in a 
garden. Empson v. Sodden, 4 B. & Ad. 655. 

Bookcase, 8fc. — A. bequeathed his lease- 
hold messuage, with the grates, stoves, coppers, 
locks, bolts, keys, bells, and other fixtures and 
fixed furniture, to G. for life; and the household 
goods, furniture, plate, linen, china, books, wine, 
and liquors, and other properties in the messuage 
not being comprehended under the preceding terms, 
fixtures and fixed furniture, to G. absolutely. 
There were in the messuage looking-glasses stand- 
ing on chimney-pieces and nailed to the wall, and 
a book-case standing on, (but not fastened to,) 
brackets, and screwed to the wall. It was held that 
G. took only a life interest in them. Birch v. 
Dawson, 4 N. & M. 22. ; 2 Ad. & E. 37. ; 6 Car. 
& P. 658. 

Conservatories. — In Buckland v. Butterfield, 
4 Moore, 440,, it was held that pineries and 
conservatories were not removable by a tenant. 
The judgment of Chief Justice Dallas being 
a very important one, and the case itself being 
considered a leading authority on this class of 
fixtures, it is better to set it out at length. 
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" It was an action on the case, tried before Mr. 
Baron Graham at the last assizes at Aylesbury. 
The question in the cause, as far as related to the 
motion before the Court, was, whether a conser- 
vatory affixed to the house, in the manner specified 
in the report *, was so affixed as to be an annex- 
ation to the freehold, and to make the removal of 
it waste ? In the argument and judgment of the 
Court of King's Bench, in Elwes w. Maw, will be 
found at length all that can relate to this and 
other cases of a similar description. It is not ne- 
cessary to go into the distinctions there pointed 
out, as they relate to different classes of persons, 
or to the subject-matter itself of the inquiry. 
Nothing will here depend on the relation in which 
the parties stood to each other, or to the distinc- 
tion between trade and agriculture; for this is 
merely the case of an ornamental building, con-* 
structed by the party for his pleasure, and the 
question of annexation arises on the facts reported 
to us ; and I say the facts reported, because every 
case of this sort must depend on its own special 
and peculiar circumstances. On the one hand, it 
is clear that many things of an ornamental nature 
may be in a degree fixed, and yet during the 

* The conservatory was erected on a brick foundation 
fifteen inches deep, attached to the wall of the dwelling- 
house by cantilivers let nine inches into the wall, connected 
with the parlour chimney by a flue, and having two windows 
in common with the dwelling-house, and to a pinery erected 
in the garden, on a brick wdl four feet deep. 
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term may be removed ; and, on the other hand, it 
is equally dear that there may be that sort of 
fixing or annexation which, though the building 
or thing annexed may have been merely for orna- 
ment, will yet make the removal of it waste. The 
general rule is, that where a lessee, having an- 
nexed a personal chattel to the freehold during his 
term, afterwards takes it away, it is waste. In 
the prepress of time this rule has been relaxed, 
and many exceptions have been grafted upon it. 
One has been in favour of matters of ornament, as 
ornamental chimney-pieces, pier glasses, hangings, 
wamscot fixed only by screws, and the. like. Of 
all these, it is to be observed that they are excep- 
tions only, and therefore, though to be fairly con- 
sidered, not to be extended ; and with respect to 
one subject in particular, namely, wainscot. Lord 
Hardvnche treated it as a very strong case. Pass- 
ing over all that relates to trade and agriculture, 
as not being connected with the present subject, 
it will be only necessary to advert, as bearing 
upon it, to the doctrine of Lord KenyoUy in Pen- 
ton V. Sobart, referred to at the bar. The case 
itself was that of a building for the purpose of 
trade, and consequently standing upon a different 
ground from the present; but it has been cited 
for the dictum of Lord Kenyon^ which seems to 
treat of greenhouses and hothouses erected by 
great gardeners and murserymen as not to be 
considered as annexed to the freehold. Even if 
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the law were so, which it is not necessary to ex- 
amine, still, for obvious reasons, such a case would 
not be similar to the present; but in Elwes v. 
Maw, speaking of this dictum. Lord Ellenborough 
said, *^ There exists no decided case, and, I believe, 
no recognised opinion or practice, on either side of 
Westminster Hall, to warrant such an extension." 
Allowing, then, that matters of ornament may or 
may not be removable, and that whether so or 
not must depend on the particular case, we are of 
opinion that no case has ever extended the right 
to remove, nearly so far as it would be extended, 
if such right were to be established in the present 
instance, under the facts of the report, to which 
it will be sufficient to refer; and therefore we 
agree with the learned judge in thinking that the 
building in question must be considered as an- 
nexed to the freehold, and that, consequently, the 
removal of it would be waste." 

Any injury, however, which would occur in 
removing fixtures, must be made good by the 
party severing, and he must leave the premises in 
all respects. as he found them, whether the fix- 
tures be set up for trade or domestic purposes. 
See Foley & Addenbrooke, 13 M. & W. 199. 
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SECTION I. 
Of the Sale and Transfer of Fixtures. 



Express Contract between Lessor and Lessee, with reference 
to Covenant to repair. — Veranda. — Where erected 
during a prior Lease. — Salt Springs. — WTiere Landlord 
covenants to take Fixtures at a Valuation. — Where he agrees 
that Fixtures should be valued at the End of the Term. — 
Parol Agreement as to the Removal of Fixtures. — Tenants 
Bight on Renewal of Lease. — Tenanfs Interest when 
Fixtures demised with House. — What included in Covenant 
to repair. — MiUstone, Furnaces, Fire Engines, Sfc. — 
Tenants Right on Judgment being signed, with Stay of 
Execution. — Effect of Acceptance of Demise. — Forfeiture. 

Express Contract — Hitherto the law of fix- 
tures has been considered with reference to those 
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cases where there was no express stipulation by 
which the rights of the parties had been previously 
agreed upon. It remains^ therefore, to make a 
few observations on those cases where there is an 
express agreement between the parties,* 

It will be observed that it is important to 
make the question of fixtures a matter of agree- 
ment, for they are considered so much an integral 
part of the premises, that, upon an agreement for 
a lease, &c., if no mention be made of the fixtures 
in the house, it seems they would be considered 
as thrown into the bargain, and a comjfensation 
for their use included in the rent of the premises. 
Colegrave v. Dias Santos, 2 B. & C. 76. ; Thresher 
V. E. London Waterworks Co., 2 B. & C. 608. 

In cases where a contract does exist, the con- 
struction of the contract as regards fixtures will 
of course much depend upon the terms of the 
agreement. 

It is proposed to consider this branch of the 
subject with reference to contracts between 
lessor and lessee, vendor and vendee, mortgagor 
and mortgagee, heir and devisee, bankrupt and 
assignee, and other parties. 

LESSOR ANB LESSEE. 

With Reference to a Covenant to repair. — A te- 

* QuxBre^ Whether such a stipulation might not be im- 
plied from the custom of a particular district ? See Wiggles- 
worth V, Dallison, 1 Dougl. 201. ; Id. 207. ; and see S. C. 
1 Leading Cases, et notcu. 
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nant coyenanted to repair and keep in repdr the 
demised messuage, tenement, and premises, and all 
erections and buildings then erected and built, and 
also all erections and buildings which might there- 
after be erected and built in and upon the said 
premises. The defendant erected, during his term, 
certain fixtures for the purposes of his trade and 
manufacture, and these buildings he removed and 
carried away; whereupon the plaintiff brought an 
action of coTcnant, and the question was, whether 
they came within the terms of the coyenant ? and 
the Court held that they were comprehended in 
the terms of the coyenant, and that the tenant 
could not remoye them. Naylor v. CoUinge, 
1 Taunt. 19. 

Veranda. — So in a case where there was a 
siDoilar coyenant, the tenant was precluded from 
remoying a yeranda which was fixed with posts in 
the ground. Penry v. Brown, 2 Stark. N. P. 403. 
When erected during a prior Lea^e, — So neither 
may a tenant under a subsequent lease of the same 
lands, tenements, or buildings, with a general 
coyenant to repair, remoye fixtures erected before 
the commencement of such lease, and during the 
time he held the premises under a previous te- 
nancy, even although such things might have been 
removable during the previous lease. Thresher 
V. East London Waterworks Comp., 2 B, & C. 
208. 
Salt Springs, — The plaintiff demised salt springs 
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to the defendant^ who was to erect salt works on 
the premises^ and pay a rent in proportion to the 
number of works erected; the defendant cove- 
nanted to leave the works at the end of the term 
in good repair. Held^ that iron saltpans placed 
by the defendant on a frame of brick, and used in 
the boiling of salt, were parcel of such works, 
and that the defendant was not entitled to re- 
move them. Mansfield (Earl) v, Blackboume, 
8 Scott, 720. ; 6 Bing. N. C. 427. 

Where Landlord covenants to take Fixtures at a 
Valuation. — If a landlord be entitled to fixtures 
on paying for them, this is a condition precedent, 
which he must perform. 

Therefore, where a lease contains a covenant 
that the fixtures should be valued to the landlord 
at the end of the tenancy, the tenant having be- 
come bankrupt, the landlord, on the premises be- 
ing delivered up to him, refused to pay the 
amount of the valuation of the fixtures to the 
assignees. It was held they might maintain trover 
against him for the amoimt of the fixtures. Fair- 
bum V. Eastwood, 6 M. & W. 679. 

Where Landlord agreed that Fixtures should be 
valued at End of Lea.se. — Where a colliery, with 
all the machinery and implements necessary for 
working it, were leased fw years, with a proviso 
for re-entry by the landlord for nonpayment of 
rentj and a covenant by the lessee, at the expira- 
tion or sooner determination of the demise, to 
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deliver up the machinery and implements^ in 
an inventory annexed to the lease^ which were 
to be revalued three months before the expira- 
tion of the demise. The landlord had re- 
covered judgment in ejectment in Trinity Term 
for a forfeiture by reason of the nonpayment of 
rent, but did not execute the writ of possession 
until the 8th of November, and the tenant com- 
mitted an act of bankruptcy the next day: — 
Held, that the landlord was entitled to take pos- 
session of all the machinery and implements (some 
of which had been brought on the premises by 
the tenant during the term), though no previous 
valuation had been made. Storer v. Hunter, 
3 B. & C. 368. ; and see Clark v. Crounshaw, 3 B. 
& Ad. 804. ; Horn v. Baker, 9 East, 215 ; Fair- 
bum V. Eastwood, 6 M. & W. 679. 

Parol Agreement for the Removal of Fixtures^, — 
There was a covenant in a lease to sustain and 
keep in repair all erections and improvements 
which, during the term demised, should be made 
or set upon the premises. The lessee assigned his 
interest, and the assignee had the consent of the 
lessor to erect a greenhouse, ^ving him permis- 
sion to take it down and carry it away at the end 
of the term. The lessor died. The assignee, when 
his term was out, took away the greenhouse, and 
the lessor's executor sued the original lessee for 
breach of covenant in not sustaining and keeping 
up the said erection: — Held, that the action would 
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lie, and that the parol consent of the lessor to the 
removal of the greenhouse, if it should be erected, 
was no answer to a breach of the conditicms of an 
instrument under seal. West r. Blakeway, 9 D. 
P. C. 846., 5 Juer. 630.* 

Tenanfs Right on Renewal of Lease. — If a 
tenant at the close of his term renew his lease and 
acquire a fresh interest in the same premises, he 
should take care to reserve his right to remove 
these fixtures which he had under the old tenancy 
a right to sever. For by entering into such new 
engagements without express reservation of the 
right of removing his fixtures, and without de- 
taching them from the premises during the first 
tenancy, the tenant may sometimes lose his pro** 
perty in them altogether. Fitzherbert v. Shaw, 
1 H. Bl. 258. ; Thresher r. East London Water- 
works Company, 2 B. & C. 608., 4 D. & R. 62. 
See Penton v. Bobart, and see also Dean v. Al- 
lalley, 3 Esp. N. P. 12., per Lord Kenyan. 

Tenants Interest when Fixtures demised tvitk 
House. — When a house is demised together 
with the fixtures, the tenant's interest in them id 
similar to that which he enjoys in respect of trees, 
and if he sever them, the right of possession im- 

* Semble. It would be otherwise if the lessor gave his 
command to remove the greenhouse at the very time it was 
removed. West ». Kakeway, suprd. 

It was left to the jury, according to the tenns of the 
covenant, whether the greenhouse was an erection and im- 
provement ? Held correct. — Id. 



SALE AND TRANSFER OF FIXTURES. 99 

mediately reverts in the landlord, who may bring 

trover for them. Farrant v. Thompson, 5 B. & 
A. 826. 

It must be recollected that there is a distinction 
in those cases, in which a tenant, on entering upon 
the demised premises, purchases the fixtures from 
his landlord, and those, where he erects them him- 
self, as to the right of removal : in the former case 
it arises out of the contract; in the latter it is con- 
ferred by the law. 

What included in Covenant to leave in repair, — 
A covenant to leave at the end of the term a 
water-mill with all fixtures, fastenings, and im- 
provements set up, &c during the term, in good 
condition, &c., includes a new millstone, although 
the custom of the country justified its removal 
Martyr r. Bradley, 2 M. & Scott, 25., 9 Bingh. 24. ; 
and see Hare v. Horton, 5 B. & Ad. 715. 

There is a very important case on this branch 
of the law of fixtures, which has been very re- 
cently decided in the Court of Exchequer, from 
which, the nature and description of those fixtures 
that a tenant will be permitted to remove, under a 
covenant in Ms lease with reference thereto, may 
be collected. 

Fumace^y Fire-engineSy 8fc. — It is the case of 
Foley et al. v. Addenbrooke et al, 13 M. & W. 
174., and was in the form of an ax^tion of cove- 
nant, tried before Mr. Justice Williams at Staf- 
ford, when a verdict was taken for the plaintiffs, 

F 2 
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subject to tbe opinion of the Court on a case 
stated by a gentleman at the bar. 

The action was brought by the plaintiffs, in 
the character of heirs, against the defendants, in 
that of assignees, for the breach of, amongst 
others, a certain covenant contained in a certain 
indenture of lease, in the following words: — "That 
the said J. A. Addenbrooke, his executors or 
assigns, should and would, from time to time and 
at all times during the demise, well and sufficiently 
repair, amend, maintain, scour, cleanse, preserve, 
and keep in good, sufficient, and tenantable order 
and repair, all the gates, rails, stiles, hedges, 
ditches, mounds, and fences of and belonging to 
the said thereby demised lands and premises, and 
the furnace and furnaces, fire-engine, ironworks, 
dwelling-houses, and other erections and buildings 
to be erected and built by the said J. A. Adden- 
brooke, his heirs, executors, administrators, or 
assigns, on the said demised lands and premises, 
he and they being allowed to get clay (other than 
and except fire-clay) from time to time upon the 
said premises, if there to be found, for making of 
bricks, tiles, and other articles for erecting, build- 
ing, altering, and repairing the said furnace and 
furnaces, fire-engine, and other erections and build- 
ings, or otherwise for the use of the works to be 
carried on by the said J, A, Addenbrooke, his 
executors, administrators, or assigns, and to be 
used on the premises only ; and the said furnace 
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and furnaces, fire-engine^ ironworks, dwelling- 
houses, and all other erections, buildings, improve- 
ments, and alterations to be hereafter erected, 
built, or set up, except the ironworks, castings, 
railways, gins, wimseys, max^hines, and the move- 
able implements and materials used in or about 
the said furnaces, fire-engine, ironworks, stone- 
pits, and premises so repaired, amended, and kept 
in repair as aforesaid, should and would, at the 
expiration or other sooner determination of the 
said lease, quit, leave, surrender, and yield up 
mto the hands and quiet possession of the said 
lessors, without any molestation, hindrance, or in- 
terruption whatsoever." Upon this the plaintiffs 
assigned a breach in the words of the covenant, 
— that the defendants did not repair nor leave in 
repair at the end of the lease, but, on the con- 
trary, part of the furnaces, &c., being other than 
the ironwork, &c., was by the defendants wrong- 
fully pulled down and removed, and the furnaces, 
&e., being other than the ironwork, &c., were 
suffered to be and continue, and at the expiration 
of the lease were left, in bad order and condition 
for want of repair. 

Besides the two furnaces already mentioned, the 
defendants also built very extensive ironworks, con- 
sisting of casting-houses, and a forge and mill, 
t«^ether with refineries, fumaxjes, warehouses, 
sheds, and buildings necessary and requisite for 
carrying on the iron trade ; and they also built 

F 3 
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necessairy houses for workmen to reside in^ to 
carry on the intended ironworks. 

The indenture of lease contained a pnmso, 
that at the end, expiration, or other sooner deter- 
mination of the demise, the lessors and their re* 
spective heirs should, upon their giving six months' 
previous notice in writing of their intention, 
whether they would purchase or not, to the said 
J. A. Addenbrooke, his executors, &c., have an 
option of purchasing the several iron-castings, 
railways, gins, wimseys, boilers, machines, and 
movable implements and materials then in use, 
or being in or about the said furnaces, fire-engine, 
ironworks, stone-pits, lands, and premises, at a 
price to be determined in a manner therein men- 
tioned ; and, in the event of their neglecting to 
avail themselves of their option in that behalf, then 
it should and might be lawfiil to and for the said 
J. A. Addenbrooke, his executors, administrators, 
and assigns, to remove and carry away, for his 
and their own use and benefit, all and every the 
said several iron castings, railways, gins*, wim- 
seys f, boilers, machines, and movable implements 
and materials then in use, or being in or about 
the said furnaces, fire-engine, ironworks, stone- 
pits, and pr^nises. 

* A gin is a windlass fixed in the ground, and worked by 
a horse, for the purpose of drawing minerals from out of a 
mine. 

t A wimsey is a machine of a similar kind, used for the 
same purpose, but worked by a steam-engine. 
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l%e plaintiffs did not avail themselves of the 
proviso, nor give to the defendants any notice 
ei porohasing the above-^nentioned articles; and 
the defendants^ before the expiration of their 
lease, disannexed from the freehold and took away 
the several articles hereinafter enumerated and 
particularly described (and in so doing injured 
and damaged the said furnaees and ironworks) ; viz. 

First, a blast steam-engine or fire-engine, form- 
ing, together with its boilers, regulators, and hot- 
sur apparatus, one mechanical contrivance for 
blowing the said furnaces by means of a hot 
blast. 

The boilers of the engine were made of wrought 
iron, and rested on foundations of brickwork, 
called the boiler seats, and were built in and sur- 
rounded by flues of brickwork, lined with fire- 
brick, proceeding from the boiler grates, for the 
purpose of conveying the flame imderneath and 
round the boilers. The surrounding and super- 
incumbent brickwork of the flues held the boilers 
firmly fixed in their seats, so that they could not 
be removed without taking away the flues. The 
boiler grates consisted of bearers of cast iron, set 
in brickwork, with cross-bars and a door-frame, 
and a door also of cast-iron. 

The defendants took away the boilers and the 
grates, and pulled down the flues, and took away 
part of the bricks from the seats of the boilers. 

A pipe called the steam-pipe proceeded from 

7 4 
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the boilers to the steam cylmder of the engine, 
connecting the boiler with the engine. 

The blast engine was erected in a separate 
building called the engine-house, and consisted of 
a cast-iron cylinder called the steam cylinder, 
resting upon a basement of solid brickwork, to 
which it was fixed by rods of wrought iron, 
screwed at one end into the bottom plate of the 
said cylinder, and at the other into plates of cast 
iron let into the bottom of the brickwork on which 
the cylinder rested. From the top of the steam 
cylinder proceeded a rod of iron called the piston- 
rod, which, by the action of the steam in the steam 
cylinder, worked the beam of the engine; this 
latter was supported by an erection of brick-work, 
called the lever-wall, on the top of which were 
certain carriages of cast-iron, called the beam-car- 
riages, on which the beam of the engine worked, 
which were fixed to the lever-wall by similar rods 
of wrought iron, screwed at one end into the 
bottom plate of the beam-carriages, and at the 
other into holding-down plates let into the lever^ 
wall at the bottom. 

The beam carriages were also attached, by means 
of screws, to two large beams of timber called the 
spring-beams, placed parallel to the beam of the 
engine, and supported by the lever-wall in the 
centre, and by the external walls of the engine- 
house at their extremities; the parallel-motion 
apparatus was also screwed to the spring-beams. 



SALE AND TRANSFER OP FIXTURES. 105 

A rod proceeding from the other end of the 
beam of the engine worked another cylinder, called 
the blowing or blast cylinder, situate on the oppo- 
site side of the lever- wall to the steam cylinder. 
This also was supported by a similar basement of 
brickwork, to which it was fixed by means of 
holding-down rods and holding-down plates, in 
precisely the same way as the steam cylinder. 
The engine beam had been formerly made of 
wood, but, at the time of the removal of the 
engine by the defendants, was of cast-iron. The 
rest of the engine consisted of the air-pump, con- 
denser, machinery, and gear of the engine. 

The term ** steam-engine " or " fire-engine " is 
applicable to the whole structure, including the 
brick supports of the cylinder, the lever-wall, and 
the spring-beams, as well as to the cylinders, gear, 
and machinery of the engine. In this sense, the 
sprbg-beams were the timber parts of the engine, 
and the lever-wall and the supports of the cylin- 
ders the brick parts of the engine, and the residue 
the metallic parts of the engine ; but the brick- 
work and timber were merely supports to the 
mechanical parts of the engine, which were made 
of metal exclusively. The metallic parts of the said 
steam-engine were made of cast-iron and wrought- 
iron, with some small portion of brass, and the 
cast-iron parts would be properly described as the 
castings of the engine, and those made of wrought 
iron as the iron-work of the engine. These terms 

F 5 
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are correctly applied to all articles made of cast 
iron or wrought iron respectively, whether forming 
parts of machinery, or attached to buildings, or 
loose ; and castings means made of cast-iron, and 
iron-work means wrought iron* By taking out 
the rods which affix the cylinders and the beam- 
carriages to the holding-down plates, and by 
taking out the screws which fix the beam car- 
riages and the parallel motion to the spring-beam, 
the whole of the mechanical part of the engine 
might 'be disattached without injury to the struc- 
ture. But the holding-down plates, being let into 
the brickwork, could not be removed without 
injury to the brickwork, and the spring-beams 
could not be removed without damage to the ex- 
ternal walls and floors of the engine-house. The 
defendants took out the holding-down pktes, and 
removed the two cylinders, the beam carriage, 
and the beam of the engine, and all the gear, 
machinery, and metallic parts of the engine ; they 
also took away the spring-beams. In detaching 
the cylinders and beam-carriages, they disturbed 
and injured the brickwork of the lever-wall, and 
pulled down a portion of the external wall of the 
engine-house in removing the spring-beams, and 
getting out the blowing cylinder and the engine- 
beam. 

The blast furnaces, refineries, cupola, puddling 
furnaces, and mill furnaces, are all of them erec- 
tions requisite and necessary for the iron trade. 
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and the making of iron, and the smelting of iron 
ore, and the manufacturing of iron; and iron- 
works would not be complete, and the progress of 
manufacturing iron could not be carried on, with- 
out them. 

The foi^e-engine and mill-engine, the founda- 
tion of the forge-hammer and shears, and frames 
of the mill-wheels, and frames and bed-plates of 
the rolls, the cast-iron columns supporting the 
roof of the mill and the gasometer ; that all these 
buildings had foundations let into the ground, and 
were erected as conveniences to the defendant's 
ironwork. 

The whole of the above buildings were removed 
by the defendants, and the question for the 
opinion of the court was, whether the defendants 
are entitled to remove all or any, and if any, 
which, of the articles enumerated and described? 

Pollock C.B. delivered the judgment of the 
court After dealing with the other questions, 
his Lordship said : — 

"With respect to the third breach, it ap- 
pears to us that it is hardly necessary to do 
more than advert to the terms of the covenant 
upon which this arises. There is a covenant to 
repair, excepting the iron-work castings, rail- 
ways, gins, wimseys, machines, and movable im* 
plements and materials used in or about the said 
furnaces, fire-engines, ironworks, stove-pits, and 
premises. And there is a power on the part of 

F 6 
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the lessors^ or those who represent them^ on notice 
given at a certain period before the expiration of 
the lease^ to purchase those articles. It appears 
that they declined purchasing them^ in conse- 
quence of which the defendants stopped the works^ 
and removed a very large number of the articles ; 
and the question is^ what damages they are to 
pay in respect of the articles^ some of which they 
had a clear right to remove, others which they 
had no right to remove. The rule which the 
court thinks the correct one to act upon is this, — 
that whatever was in the nature of a ma^diine, or 
part of a machine, as iron*works, or iron-castings, 
or railways, gins, or movable implements or 
materials, the defendants had a right to remove ; 
that whatever was in the nature of building or 
support of buildings, although made of iron, 
the defendants had not a right to remove ; that, 
with respect to damage to the brickwork, which 
constitutes a considerable portion of the claim 
made by the plaintiiF, the defendsftits were not 
bound to restore the brickwork in a perfect state, 
as if the article that it was intended to protect^ or 
support, or cover, were there ; it was sufficient for 
the defendants to exercise their right to remove 
what the lease gave them authority to remove, 
and, in doing so, to remove the brickwork, and to 
leave it in such a state as would be most useful 
and beneficial to the lessors, or to those who 
might next take the premises. Notv, subject to 
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tlutt rule, perhaps it may be necessary just shortly 
to mention the items, and dispose of them accord- 
ing to that rule." 

'^ The first is that of boilers; clearly, the plaintiffs 
have no right to retain them. So of the boiler 
grates,^ and the castings and ironwork of the 
engine and regulator, and of the spring beams." . 

^^The hot-air apparatus, the defendant had a 
right to take. We think the defendants entitled 
to remove them. The next is, the removal of the 
hoops, bearers, and brickstaffs ; those articles are 
not ironwork in the nature of machines or im- 
plements, but are ironwork substituted for ad- 
ditional brickwork, with a view to give additional, 
and probably necessary strength to the furnace, 
which the defendants had no right to remove or 
to deteriorate." 

^^ The next is the cupola, the blast-pipes which 
worked it, the two refineries, and the blast-pipes 
which worked them. We think the defendants 
had a right to remove them." 

" Then eleven puddling-fumaces, four mill-fur- 
naces. Those appear to have been precisely of 
the same nature with the fire-engine and the 
other matters of iron used in the course of the 
work, which the defendants had a right to re- 
move. Then the next is, the boilers of the forge- 
engine, the grates of the boilers, the castings and 
ironwork of the forge-engines, the boHers of the 
mill-engine, the grates of the boilers, the castings 
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and ironwork of the mill-engine. As to the 
boilers of the forge-engine and the boilers of the 
mill-engine, those, I observe, were already struck 
out before this paper was handed up to the oonrt. 
We are of opinion, that all those the defendants were 
entitled to remove under the clauses in the lease." 

^^ Then the removal of the plates from the shears 
foundation, including the plates and pins : it ap- 
pears to us, the defendants had a right to remove 
them. Then, with respect to the holding-down 
pins and the bed plates, we are of opinion that 
the defendants were entitled to remove them. 
Then there is the cast-iron columns : those were 
colmnns used for the support of the building. 
With respect to those, we are of opinion that the 
columns used for the support of the building are 
not within the exception in the lease, and that 
the plauitifis are entitled to recover damages for 
the removal of them. The value of the gasometer 
and apparatus, we think the plaintifl^ are not en- 
titled to." 

Pass by Assignment though not mentioned, — 
Lease of a water-mill, with the mill-wheel and 
gome machinery belonging thereto, granted to A. 
A. erected various other pieces of machinery, 
so as to enlarge the capacity and power of the 
mill, and assigned the lease to B. without men- 
tioning in the assignment the machinery put up by 
himself. It was admitted that such machinery con- 
stituted trade fixtures and was removable. Held 
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that they passed by the assignment to B. though 
not mentioned. Mount v. Bell, Ech., East. Tenn, 
1845. 

Tenatifs RightSy on Judgment being signed with 
Stay of Execution. — When the purchaser of lands, 
&C.9 having brought an ejectment against tenant 
from year to year, the parties entered into an 
agreement that judgment shall be signed for the 
plaintiff, with a stay of execution until a given 
period, the tenant cannot, in the interval, remove 
buildings, &c from the premises which he had 
himself erected during the term, and before the 
action brought. Fitzherbert v. Shaw, 1 H. BL 

Effect of Acceptance of Demise. — The ac- 
ceptance of a demise of a house containing fix- 
tares, does not raise an implied contract to pay 
for such fixtures. Goff v. Harris, 5 M. & Gr. 573. 

Forfeiture, — Various engines and other fix- 
tures used in mining and smelting, were standing 
on the premises at the date of the demise: the 
engines were purchased by the incoming tenant 
from the outgoing tenant, and were not mentioned 
in the general words of the demise, nor in the 
clause of re-entry, but the lessee covenanted to 
keep the "said engines" (the word "engines" 
never having occurred before) in good and ten- 
antable repair, and the same in such state to yield 
up at the end or sooner determination of the 
term; and the lessor covenanted that the lessee 
Daight remove at the end of the term, or sooner. 
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(except as in the cases and events before men- 
tionedj.in any of which — a taking in execution 
being one — it was made lawful for the lessor to 
re-enter,) all such engines, &c. as had theretofore 
been erected, and all such as should, by himself) 
be erected for carrying on the smelting business: — 
Held, that upon a forfeiture of the demise by 
a taking in execution, the lessee had lost his right 
to recover any of the fixtures, and that they all 
belonged to the lessor, such being the intention of 
the parties, as collected from the covenants. Rex 
V. Topping, M*Clel. & Y. 544. 
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8ECTI0N n. 
Of ike Right to Fixtures between Vendor and Vendee, 



Fixtures pass if not Subject of express Contract — What 
passes under the Sale of a MiU cum pertinentiis. — A 
WindmiU passes with the Land, — Constructive Annex^ 
ations, — Utensils of a Brewhouse, — Ornamental Fixtures- 

Thebe are other parties besides those ahready 
referred to, between whom questions in respect 
to the right to fixtures have not unfrequently 
arisen, viz. vendor and vendee ; and these cases 
shall now form the subject of inquiry. 

If not Subject of express ContrcLct — It may be 
premised, that upon a sale of the freehold any 
fixtures attached to it wiU pass, in the absence of 
any express provision to the contrary. Hickman 
r. Walton, 4 M. & W. 409., per Parhe B. See 
also Crockford v. Alexander, 15 Ves. J. 138. ; and 
see Boydell v. M^Michael, 1 Cr. M. & R. 177.; 
see Wheeler v. Montefiore, 2 Q. B. 142. ; per Lord 
Denman, 1 G. & D. 493. Therefore, where a 
person put up to sale a freehold hous^ and estate, 
but did not notice the fixtures in the particulars 
of sale, and afterwards executed a conveyance of 
the house and estate to the purchaser, and then 
insisted that certain fixtures removable between 
landlord and tenant should be taken at a valu- 
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ation^ and having brought an action of trover for 
such fixtures, the Court were of opinion that they 
passed by the conveyance of the house and lands, 
and that the vendor had no right to them. Cole- 
grave V. Dios Santos, 2 B. & C. 76., 3 D. & E. 
255. 

What pcLsses under the Sale of a itft'/Zcumpertinen- 
tiis. — A man was seised of a close on part whereof 
was a house, and on another part was a kiln ; and 
also of two mills adjoining to the close; .and used 
and occupied them all together till 1655, when he 
divided them, and sold the house and a part of 
the close, and reserved the other part and the kiln, 
and used them with the mill, and afterwards he 
sold the mill cum pertinentiis to the plaintiff; and 
whether the mill and the parts of the dose in 
which they stood, should pass to the plaintiff, was 
the question. But the Court held they did not 
pass; for hj the grant of a messuage or lands 
cum pertmentiisy any other land or thing cannot 
pass, though by the words cum terris pertinentibus 
it would ; sed, per Wyniham J., if all the matter 
had been found, and that the kiln was necessary 
for the use of the mills, and without which they 
were not useful, the kiln had passed as part of 
the mills, though not as appurtenances ; . as by 
the grant of a messuage, the conduits and water 
pipes shall pass as parcel. Archer v. Bennet, 
1 Lev. 131. 

A Windmill parses with the Land. — If land 
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be conveyed with a windmill affixed to it in the 
usual way, without any mention of the mill, 
it would seem to pass with the land. Thus 
an octagon wooden edifice, raised on a basement 
of brickwork, and anchored into the ground by 
shores and land-ties, part of the shores and the 
whole of the land-ties being one foot under the 
surfiace of the ground: — Richardson J. was of 
(pinion, that the purchaser would be entitled to it 
without any mention made of it. 

Constructive Annexations, — Things construc- 
tively annexed will also pass by a conveyance of 
the land or premises ; thus a millstone, although 
severed at the time of the conveyance, and doors, 
windows, keys, locks, &c. See ante^ p. 15.; Shep. 
Touch. 90. ; Liford's ease, 1 1 Co. 50. 

Utensils of a Brewkouse. — It is said, however, 
that the fixed utensils of a brewhouse would not 
pass by a conveyance thereof with the appur- 
tenances. Exp. Quincey, 1 Atk. 477., per Lord 
Hardwicke. 

Ornamental Fixtures, — So likewise a covenant 
to settle a house and all things affixed to the free- 
hold thereof, does not include ornamental fixtures 
fastened by screws and nails. Beck v. Kebow, 
1 P. Wms. 94. 

It is advisable, therefore, in a conveyance of 
lands, houses, &c., where it is the intention that 
things of a personal nature attached thereto shall 
not pass to expressly reserve them. 
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SECTION m. 

Of the Statute of Frauds. 



Contracts for Fixtures unthin the Statute. — When Tenant 
waives his Right to remove Fixtures at Landlord's Re^ 
quest. — Sale of growing Wood. — Chrowvng Crops. — 
Qrajss. — Potatoes and Turnips. — Growing Fruit. 

Contracts within the Statute. — Contracts for 
the sale of fixtures being within the Statute of 
Frauds, should be in writing, and signed by the 
parties or their authorised agents. 

Where Tenant waives his Right to remove Fix 
tares at Landlord! s Request. — Where, however, 
a short time before the expiration of the lease of a 
house, the landlord agreed with the tenant to 
purchase his fixtures at a valuation, the lease 
expired, and the tenant having quitted possession 
of the premises without severing the fixtures, sent 
the key to the landlord. The broker appointed 
by the latter afterwards appraised the fixtures at 
more than 10^, and signed the valuation : — Held, 
that the plaintiff having, at the defendant's re- 
quest, waived his right to remove his fixtures, the 
matter bargained for, was not an interest in land 
within the 29 Car. 2. c. 3. s. 4., and that the 
amount ascertained by the broker might be re-. 
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covered on indebitatus assumpsit, for fixtures and 
effects bargained and sold, without having a note, 
&c. in writing. Hallen v. Bander, 3 Tyrwh. 959., 
1 Cr. M. & K 266. 

Growing Wood, — The sale of growing under- 
wood to be cut by the purchaser, confers an in- 
terest in land under the statute. Scorell t;. Boxall, 
1 Y. & J. 397. 

A.y being the owner of trees growing upon his 
land, verbally agreed with J?., while they were 
standing, to sell him the timber at so much per 
foot. B, afterwards ofiered to sell the butts of the 
trees to a third person, and said he would convert 
the tops into building stuff. A. afterwards, by 
letter, required B. to pay for the timber which he, 
5., had bought of him; B. wrote a letter in 
answer, stating that he had bought the timber, 
and that he bought it to be sound and good, and 
that it was not so: — Held, that the contract was 
not a contract for the sale of lands, tenements, and 
hereditaments, or any interest in or concerning 
the same, within the meaning of the 4th sect, of 
the Statute of Frauds, but that it was a contract 
for the sale of goods, &c., within the 17th sect. 
Smith V. Surman, 9 B. & C. 561., 4 M. & R 455. 

Defendants were sued for the price of some 
growing trees which they had purchased, cut 
down, and carried away ; a witness proved an ad- 
mission by one of them that something was due, 
and a promise to pay. At the time of the bar- 
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gain5 written memoranda had been made of the 
transaction ; but these memoranda (one of them 
an item in a book of accounts) being neither 
stamped nor signed with the n<une8 rf the parties, 
could not be produced in evidenoe, and plaintiff 
was nonsuited : — Held, the nonsuit was proper. 
Teal V. Auty, 2 Brod. & B. 99.; S.C., 4 Moore, 
542. 

Growing Crops. — A contract for the sale of a 
growing crop of lands is within the statute. Car- 
rington v. Boots, 2 M. & W. 248., 1 Jur. 85., 
Mur. & EL 14. 

Grass. — So is growing grass oi fields. SheltoQ 
V. Livins, 2 Tyr. 420., 2 G. & J.411.; Crosby v. 
Wadsworth, 6 East, GG2., 2 Smith, 559. 

Potatoes. — A verbal agreement made on the 
25th of September, for the sale of a growing crop 
of potatoes, is not a contract within the 4tk sect 
Evans v. Boberts, 5 B. & C. 829., 8 D. & B. 
611. 

A contract by the owner of a close cropped 
with potatoes, made on the 2l8t of November, to 
sell to the defendant the potatoes at so much a 
sadk, the defendant to get them out of the ground 
immediately, is not a contract for any interest in 
land within the 4tii section of the Statute of Frauds, 
but the same as if the potatoes, which had been 
growing and were to be taken up immediately, 
had been sold in a warehouse, whence they were 
to be removed by the defendant. Parker v. 
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Staniland, 11 East, 362. See Warwick v. Bruce, 
2M.&S.206. 

The defendant in the month of June agreed to 
sell to the plaintiff the potatoes then growing on 
a certain quantity of land of the defendant, at 
2$. per sack, the plaintiff to have them at digging- 
uptime (October), and to find diggers:— Held, that 
this was not a contract for the sale of an interest 
m land within the 4th section of the Statute of 
Frauds. Sainsbury v. Matthews, 4 Mee. & Wels. 
343. ; S. C, 8 D. & E. 611., 5 B. & C. 829. 

A contract, by which the defendant was to pay 
for growing com and potatoes, the stubble, and 
whatever long grass was in the fields; the de- 
fendant to harvest the com and dig the potatoes, 
and the plaintiff to have the liberty of turning his 
cattle on, and to pay the tithes, — is not a contract 
for the sale of an interest in land, for the growing 
crops are mere chattels, and with regard to the 
grass, as the plaintiff did not part with his pos- 
session of the soil, the contract was to be con- 
Btnied as an agistment of the defendant's cattle 
by the plaintiff. Jones v. Flint, 2 P. & D. 594., 
10 Ad. & E. 753.; see Poulter v. KilUngbreck, 
IB. &P. 397.; and see Waddington v, Bristow, 
2 Id. 432., and 2 N. R. 355. 

Turnips. — But a sale of growing turnips, no 
time being stipulated for their removal, and the 
degree of their maturity not being positively 
found, is a sale of an interest in land, and must 
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be in writing. Emmerson v. Hales, 2 Taunt. 38.; 
and see Mayfield v. Wadsley, 3 B. & C. 357., 5 D. 
& S. 224. 

Growing Fruit — An agreement for the sale 
of growing fruit is an agreement for the sale of 
an interest in land, and if of the value of 20/. 
requires a stamp. Kodwell v. Phillips, 9 M* & 
W. 501., 1 D. N. S. 885. 
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SECTION IV. 
Stamps on Agreements relative to Fixtures, 

The duty on fixtures sold by auction was abolished 
In the present session of parliament. 

Agreements for the sale and purchase of fix- 
tures amounting to 20/., require a stamp. Parke J. 

2 Sc 249. ; Parke B. 2 Cr. M. & K 616. ; 1 Cr. 
M. & E. 275. Chanter v. Dickinson, 2 D. N. S. 
838. ; 6 Sc. N. E. 182. The general Stamp 
Act, 55 G. 3. c, 184., requires that the nimiber 
of words contained in any schedule or inven- 
tory which is put or indorsed upon, or annexed 
to a deed or agreement, must be calculated as 
part of the instrument, and the duty to be as- 
certained accordingly. See Luke v. Ashwell, 

3 East, 325. If, however, such schedule, &c. be 
referred to, in, or by, and intended to be used or 
given in evidence as part of, or as material to any 
agreement, lease, tack, bond, or other instrument, 
&c, it being separate and distinct from, and not 
indorsed on, or annexed to such agreement, &c., 
it requires a duty of 17. 5*., and a further pro- 
gressive duty on the increase of the number of 
words after a certain limit. But see the recent 
enactment of 7 Vic. c. 71., reducing the duty on 
agreements, &c., chargeable with the duty of IZ., 

to 2^. 6d. 

G 
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SECTION V. 
Of the Right to Fixtures between Mortgagor and Mortgagee. 



Fixtures^ if not excepted, — WindmiU passes with the Land. 
— Coppers, Sfc, when set up after Mortage, pass to 
Assignee of Bankrupt, though mentioned in Deed, — Do 
not require Transfer of Possession. — Fraud. 

Fixtures pass by, if not excepted. — There is no 
doubt that, by a mortgage, fixtures annexed to the 
freehold will pass, unless there be some words in 
the deed to exclude them. Langstaff v. Meagoe, 
2 B. & Ad. 170. ; 4 N. & M. 213., per P«rA^ B. 
in Hitchman v. Walton, 4 M. & W. 416. 

The lessee of a house, containing fixtures which 
he had purchased, executed an assignment of 
the premises by way of mortgage, not mention- 
ing the fixtures. He afterwards assigned the 
premises and all his estate and effects to trustees ; 
the trustees being in treaty for a sale of the fix- 
tures, the mortgagee, whose principal and interest 
were due, took forcible possession of the house^ 
and refused on demand to deliver up the fixtures. 
The trustees brought trover. Held, that they 
could not recover for the fixtures. LangstaiF t'. 
Meagoe, supra. 
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Windmill passes with the Land, — On a mort- 
gage of land, the mortgagee has a right to a wind- 
mill fixed to the land. Steward v. Lombe, 1 B. 
& B. 506.* Per Richardson J. 

Coppers^ 8fc. — Sir Thomas ParkeVy Ch. B., says 
that coppers and fixtures would pass by a mort- 
gage of the freehold. Ryall (assignee, &c.) v. BoUe 
(executor, &c.), 1 Atk. 165. 

Where set up after Mortgage, — Fixtures which 
are by law removable between landlord and tenant, 
as well as on the principle of the benefit of trade, 
part whereof were erected before a mortgage and 
part afterwards, were held to pass to the mort- 
gagee and not to the assignees of the bankrupt 
mortgagor under the 72 sect, of the 6 Geo. 4. c. 16. 
Exp. Raynal. 2 Mont. D. & De G. 443. But see 
Exp. King, lid. 119. 

Pass to Assignee of Bankrupt though mentioned 
in Deed. — But fixtures have been held to pass to 
assignees of bankrupt, although they formed the 
subject of express covenant In the mortgage deed. 
Thus when, in January 1797, several persons car- 
ried on business in partnership as calico-printers, and 
in the same month certain premises on which their 
works were principally carried on, were conveyed 
to one of the partners in fee, the conveyance men- 



* In the deed there was a covenant for the absolute sale 
of the windmill. 

Q 2 
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tioned the premises to consist, besides land, of 
dwelling-houses, machine-house, and other build- 
ings and erections, and stated them to be then in 
the possession of the partner to whom they were 
conveyed, and another partner. Various build- 
ings and machines were afterwards, from time to 
time, erected on the premises by the firm, for the 
purpose of extending the works. The whole was 
firmly fixed to the freehold, and stood on that 
part of the land which was conveyed to one of the 
partners in 1797, but the part in question could 
be removed without material injury to the build- 
ings. In the different stock-takings of the firm, 
the land and buildings were always valued and 
classed separately from the machinery and fixtures. 
In the part of the country where the premises 
were situated, machinery of this description was 
constantly bought and sold distinctly from the 
freehold. The freehold in the premises having 
been subsequently conveyed to two of the part- 
ners, they, in 1828, mortgaged them to the 
plaintiff*s wife, under the description of •* all the 
messuages, dwelling-houses, lands, and buildings 
therein mentioned; and also all that and those 
the steam-engine, mill-gearing, heavy gear to 
millwright work, fixed machinery, and olher 
matters and things, &c., then standing and being 
in, and upon the thereby demised buildings, 
works, and premises, which in any manner con- 
stituted fixtures and . appendages to the freehold 
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of the same, or any part thereof." All the ma- 
chinery, fixtures, &c. appeared to have been in 
the reputed ownership of the partners who carried 
on the works until 1831, when they became 
bankrupt, and the defendants were appointed their 
assignees. The plaintiflF, who was the husband of 
the mortgagee, had inspected statements of the 
affairs of the partners, which treated the ma- 
chinery as not included in the mortgage, and had 
made no objections to such statements. In the 
month of April, 1831, the assignees sold all the 
machinery and fixtures, with the exception of two 
steam-engines, two water-wheels, an iron flooring, 
and other small articles, and the greater part of 
them was removed by the purchasers. The ar- 
ticles claimed by the mortgagee were all firmly 
fixed to the freehold, in such a manner, however, 
that they might easily be removed without ma- 
terial injury to themselves or to the buildings. 
Held, that the machinery did not belong to in- 
heritance, but was part of the personal estate of 
the bankrupts, and that it passed to the assignees, 
and that the machinery in question was not in- 
tended to pass, and did not pass to the mortgagee, 
under the mortgage deed. Trappes r. Harter, 
2C. &M. 153. 3Tyr. 604. 

Do not require Transfer of Possession. — A 
transfer of property in fixtures, by way of mort- 
gage, requires no transfer of possession to make 
it good, as against other creditors. See Stewarr' 

G 3 
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V. Loombe, 1 B. & B. 506*5 Place v. Fagg, 4 M. & 
B. 277.; Trapps v, Harter^ antCy p. 123. See 
Vendor v. Vendee, antcy particularlj Exparte 
Quincej. 

Fraud. — The continuing possession of fixtures 
by a mortgagor, after a mortgage of the land to 
which they are annexed, cannot be treated as a 
badge of fraud. Steward v. Loombe, suprct; 
Byall V. BoUe, 1 Atk. 175. ; Minshall v. Lloyd, 
2 M. & W. 457. ; Coombs v. Beaumont, 2 B. & 
Ad. 72. 
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SECTION VL 
Of the Right to Fixtures between Heir and Devisee. 



What may be devised. — Rights of Devisee against Executor, 

— Fire Engines. — A Devise of a Messuage and Fixtures 

for Life does not include Chimney-pieces^ Sfc. nailed to the 

Wall. — Whether ornamental Furniture passes under a 

Devise of a House. — Heirlooms. — Emblements* 

What may be devised. — A TESTATOR may devise 
such fixtures as are severable from the freehold, 
and which would go to his personal representative, 
to the exclusion of the heir. But if the estate 
itself be not devisable, the things which are at- 
tached to it will not pass under a devise of them; 
and, therefore, it has been held, that if a tenant 
for life, or in tail, devise fixtures, his devise is void. 
Ship. Touch. 469, 470. ; Herlakenden's Case, 4 
Co. 62. 

It would seem, however, that where a testator 
Iiad a devisable interest, a bequest of a house 
would pass the fixtures, although not expressly 
named. Id., and see Colgrave r. Dias Santos, 
2 B. & C. 80. ; 6 Mod. 187. ; unless, indeed, they 
could be considered personal estate, and would 
therefore go to the executor. 

o 4 
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Rights of Devisee against Executor. — The rights 
of the devisee of lands against executor of the tes- 
tator would seem, on principle, to be the same as 
those of the heir, in whose place the devisee stands. 
2 Leading Cas. 121. 

Fire Engines. — Fire engine would pass under 
a bequest of things in the nature of personal 
estate. Stuart v. Bute (Marquis of), 3 Ves. 212.; 
11 Id. 657. 

Devise of a Messuage and Fixtures for Life 
does not include Chimney-pieces^ Sfc. nailed to the 
Wall. — . A. bequeathed his leasehold messuage, 
with the grates, coppers, stoves, locks, bolts, 
keys, bells, and other fixtures and fixed furniture, 
to V. for life, and the household goods, furniture, 
plate, china, linen, books, wine, and liquors, and 
other properties (the messuage not being com- 
prehended under the preceding terms fixtures and 
fixed furniture) to V., absolutely. There were in 
the messuage looking-glasses, standing on chimney- 
pieces and nailed t^ the wall, and a book-case 
standing on (but not fastened to) brackets, and 
screwed to the wall. It was held, that V. took 
only a life interest in these. Birch v. Dawson, 
4 Nev. & M. 22. ; 2 Ad. & E. 37. ; 6 Car. & P. 
658. 

Whether ornamental Furniture parses under a 
devise of a House. — If the devise be of a house 
and all things fixed to the freehold of the house, 
it is doubtful whether mere onamental furniture, 
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such as would be removable between landlord and 
tenant, would pass to the devisee, such things 
going to the executor. ^ 

Lord Chancellor King held, that under the 
word " furniture," in a will, marble slabs or chim- 
ney-pieces fixed in a house of which the tes- 
tator was seised in fee simple, did not pass to the 
devisee. Allen v. Allen, Mosely, 112. 

The safest course to adopt in all cases is, to 
enumerate the articles in the will which it is the 
intention of the testator to bequeath. 

Heirlooms, — If the chattels which are intended 
to go as heirlooms, are merely subject to the 
same limitations as the real estate, limited in strict 
settlement, they will vest absolutely in the first 
tenant in tail, though he should die within an 
hour after his birth, and will go to his personal 
representative ; so there will be a separation be- 
tween the two properties, as the real estate in 
that event passes over to the remainderman. 
Foley V. Bumell, 1 Brow. Ch. K. 274. ; Vaugh 
0. Burslem, 3 Id. 101.; Newcastle (Duke) v, Lin- 
coln, 12 Ves. Sen. 218.; Carr v. Errol, 14., Id. 
478. ; St. Alban's (Duke) v. Deerhurst, 5 Mad. 
232.; Tollemache v. Coventry, 2 CI. & Fin. 611.; 
Mackworth r. Hindman, 2 Keen, 658. It is usual, 
therefore, after subjecting the chattels to the 
same limitations as the freehold, which they are to 
accompany as heirlooms, to add a decoration, that 
they shall not vest absolutely in the tenant in 

G 5 
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tail until twenty-one, or death under that age 
leaving issue. 1 Pow. Dev. by Jarman, 716. 730. 
732. ; 2 Id. 642. 

Emblements. — Although, in general, the right 
to emblements belongs to the personal represent- 
ative as against the heir of the deceased owner of 
the inheritance, yet, if the land be expressly de- 
vised, the growing crops pass to the devisee ; in 
which case it is presumed to have been the in- 
tention of the testator to pass not only the land 
itself, but that which appertained to it. 1 RolL B. 
89. 727. ; Spencer's Case, Winch. 51., Anon. Cro. 
EL 61., recognised in Knevet v. Pool, Id. 461.; 
BuU. N. P. 34. 72., see Cox v. Godsalve, 6 East, 
604. n. ; 8 Id. 339. ; and see Co. Lit. 55. b. riote, 
365. by Hargrave ; Gilb. Ev. 208. ; Com. Dig. 
tit. Bien's and other Digests. "Emblements," 
" Executors," &c 
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SECTION vn. 

Of the Right to Fixtures as between a Bankrupt and his 

Assignees. 



Provisions of the Bankrupt Act. — How it differs from 
2lJac. 1. c. 19. — What within the Statute. — Distinctions 
between Things affixed and those not — Tenants Fixtures. 
— Goods and Chattels. — Possession, Order, and Dispo- 
sition. — Trade Fixtures, Ooods, and Chattels. — Possession, 
Order, and Disposition. — WTiat Assignees entitled to. — 
Equitable Mortgage Custom. — Time of Removal by As- 
signee. 

Questions have not unfrequently arisen as to 
the right of the assignees of a bankrupt to remove 
fixtures in the apparent ownership of such bank- 
rupt, under the 72d sect, of the 6 G. 4. c. 16., and 
this inquiry will form the subject of the present 
Bection. 

Provisions of the Bankrupt Act, — By the stat. 
6 G. 4. c. 16. 8. 72. it is provided, that if any 
bankirupt, at the time he becomes bankrupt, shall, 
by the consent and permission of the true owner 
thereof, have in his possession, order, or disposition, 
any goods or chattels, whereof he is reputed owner, 
or whereof he had taken upon him the sale, alter- 
ation, or disposition as owner, the commissioners 
shall have power to sell and dispose of the same 

G 6 
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for the benefit of the creditors under the commis- 
sion. 

How it differs from 21 Jac, 1. c. 19. — It wiU be 
perceived that this enactment is similar to that in 
the repealed statute 21 Jac. 1. c. 19. s. 11., except 
that here the words are ^^ or disposition;" in the 
statute of James, they were ^^ and disposition;" 
here the words are "whereof he was reputed 
owner, or whereof he had taken upon himself the 
sale," &c. : in the statute of James they were 
" whereof they shall be reputed owners, and take 
upon them the sale," &c. And having now referred 
to the difference between these two enactments, 
the next step will be, to notice the cases that have 
been decided upon the subject. The earliest in the 
book have, of course, turned upon the statute of 
James, but they will be found equally applicable 
under the more recent statute. 

What within Statute. — To bring a case within 
the meaning of the above section of the Bankrupt 
Act, it will be manifest the property must be 
goods and chattels ; therefore the possession of 
land or things fixed to the freehold, is not within 
the meaning of the statute. Kyall v. KoUe, 1 Atk. 
165.; iVes. 348. 

Personal Chattels. — The right of assignees to 
such chattels as are in the order and disposition of 
the bankrupt at the time of the bankruptcy, only 
extends to personal chattels, such as pass by 
transfer and delivery, and the value of which is 
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not deteriorated by removal. Per Sir John Cross 
in Exp. King, 4 Jur. 510. 

Distinction between those Things affixed and 
those not — A., B., and C, partners and distillers, 
occupied certain premises leased to A. and an- 
other, and used in common in the trade, the stills, 
vats, and utensils necessary for carrying it on, 
the property of which stills, &c. afterwards ap- 
peared to be in A. On the dissolution of the 
partnership, which was a losing concern, it was 
agreed that C. and one J. should carry on the 
business on the premises; and by deed between 
the two last and A. it was covenanted and agreed 
that A. should withdraw from the business, and 
permit C. and J. to use, occupy, and enjoy the 
distU-house and premises, paying the reserved 
rent, &c. ; and the several stills, vats, and utensils 
of trade, specified and numbered in a schedule 
annexed, in consideration of an annuity to be 
paid by C. and J. to A. and his wife, and the 
survivor ; with liberty for C. and J., on the de- 
cease of A. and his wife, to purchase the distil- 
house and the premises for the remainder of A.'s 
term, and the stills, vats, &c. mentioned in the 
schedule ; and C. and J. covenanted to keep the 
stUls, vats, and utensils in repair, and deliver 
them up at the time if not purchased ; and there 
was a proviso for re-entry, if the annuity were 
two months in arrear. Under this C. and J. took 
possession of the premises, with the stills, vats. 
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and utensils, and carried on the business as before, 
and made payments of the annuity, whicli after- 
wards fell in arrear more than two months ; but 
A-'s widow and executrix, who survived him, did not 
enter, but brought an action for the arrears, which 
was stopped by the bankruptcy of C. and J,, who 
continued in possession of the stills, vats, and 
utensils on the premises. On a question whether 
such stills, vats, and utensils, so contintiing in 
possession of C. and J. the new partners, and used 
by them in their trade in the same manner as they 
had been by the former partners, of whom A., the 
owner, was one, passed under the stat. 21 Jac 1. 
c 19. ss. 10. and 11. to the assignees of C. and 
J., as being in the possession, order, and dis- 
position of the bankrupt at the time of their bank- 
ruptcy, as reputed owners ; and nothing appearing 
to the world to rebut the presumption of true 
ownership in the bankrupts, arising out of their 
possession and reputed ownership (of which re- 
puted ownership the jury are to judge from the 
circumstances): Held, 1st, That the stills which 
were fixed to the freehold did not pass to the as- 
signees under the words " goods and chattels " in 
the statute : 2dly, That the vats, &c., which were 
not so fixed did pass to the assignees, as being left 
by the true owner in the possession, order, and 
disposition (as it appeared to the eye of the world) 
of the bankrupts as reputed owners : 3dly, That 
the case would have admitted of a different con- 
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sideration, if there had been a usage in the tnule 
for the utensils of it to be let out to the traders, 
as, that might have rebutted the presumption of 
ownership, arising from the possession and ap- 
parent order and disposition of them. Horn v* 
Baker, 9 East, 215.; see Sinclair r. Stevenson, 
2 Bingh. 514. ; in which, however, Horn v. Baker 
does not seem to have been noticed. 

L. took a lease of a mill and iron-forge, and 
bought the fixed and movable implements, &c. ; 
but it was agreed that they should be delivered 
up at the end or other determination of the term, 
at a valuation, if the lessors should give fifteen 
months' notice of their desire to have them. L. 
afterwards conveyed all his interest in the pre- 
mises, implements, &c. to a creditor in trust, if 
default should be made by L. in paying certain 
instalments, to enter upon and sell the same, and 
satisfy himself out of the proceeds, re-assigning the 
residue ; and if the lessor should require a re-sale 
of the implements, &c., the proceeds of such re- 
sale were to go in discharge of the debt if un- 
satisfied. L. made default, and subsequently 
became bankrupt; after which, and during the 
term, the creditor, who had not before interfered, 
entered upon the property. Held, on trespass 
brought by the assignee, that L. had at the time 
of his bankruptcy the reputed ownership of the 
movable goods, but not of the fixtures. Clark r. 
Crownshaw, 3 B. & Ad. 804. 
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In these cases^ the Court draws the distinction 
between those things which are affixed to the 
freehold and those which are not. 

Steam^Engine affixed to the Freehold. — A steam- 
engine erected for the purpose of working a col- 
liery, to be used by the lessee of such colliery 
during his term, but to be held as the property of 
the landlord, subject to such use, was held not to 
pass to the assignees of his tenant on his bank- 
ruptcy, for it does not come within the description 
of "goods and chattels" in 6 G. 4. c. 16. s. 72.; 
nor had the bankrupt the actual or apparent 
ownership. Coombes v. Beaumont, 5 B. & Ad. 
72., S. C. 5 Nev. & Man. 235. ; see Boydell v. 
M^Michael, 1 Cr. M. & R. 177. 

In Coombes r. Beaumont, Mr. Justice Park 
observed, that "if the steam-engine be affixed 
to the freehold, it clearly does not pass to the 
assignees, because it does not come within the 
description of * goods and chattels ' within the 
6 G. 4. c. 16. s. 72. This was determined in 
the case of Horn v. Baker ; and since that case, 
as far as my experience goes, I never knew that 
any distinction was made between such fixtures as 
would be removable between landlord and tenant, 
and such as would not." 

Tenants* Fixtures^ Goods, and Chattels ; Pos- 
session, Order, and Disposition, — And even tenants' 
fixtures, such as grates, stoves, and cisterns, &c., 
do not pass to the assignees. The lessee for years 
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of a house^ who was also possessed of the fixtures 
therein by separate purchase, mortgaged his term 
with the fixtures, and afterwards became bank- 
rupt ; it was held that his assignee, who removed 
and converted them, was liable in • trover by the 
mortgagee to pay the value of them while on the 
demised premises. Boydell v. M^Michael, 3 Tyrw. 
974., S. G. 1 C. M. &R. 177.; see Exp. Heathcote, 
in Mont. D. & De G. 714. In the former case, 
Mr. Baron Parke said, '* The real nature of the 
tenant's interest is, that he had a right to remove 
the fixtures during the term ; that interest has been 
held sufficient to enable the sheriff to seize them 
under a fieri facias, but Horn v. Baker decides that 
they are not * goods and chattels ' within the mean- 
ing of the clause, as to the order and disposition of 
the bankrupt. The reason of this is, that with re- 
gard to real property, the possession is considered 
as nothing, but the title only is looked to." See 
Hallen v. Runder, 1 Cr. M. & R. 766., and 
Minshall v. Lloyd, 2 M. and W. 459., where the 
sanae learned Jlidge says, " I assent to the doc- 
trine laid down in Coombes v. Beaumont, aiid 
Boydell V. M^Michael, that such fixtures are 
not goods and chattels within the meaning of the 
Bankrupt Law, though they are goods and chat- 
tels when made such by the tenant's severance, or 
for the benefit of execution creditors." 

If a tenant be permitted by his landlord to have 
possession of fixtures subject to the landlord's 
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right of property in them, they do not pass to his 
assignees as being in his order and disposition ; on 
the contrary, he holds them under a special con- 
tract, which prevents them from being in his 
power of disposition at all. Hitchman v. Walton, 
4 M. & W. 414., per Lord Abingery C. B. 

If a lessee borrow money on security of fixtures 
on leasehold premises, the lender has a lien on 
them for the money lent, yet they were not chat- 
tels subject to reputed ownership. Exp. Spicer, 

3 M. & Ayr. 213., 2 Dea. 335., 1 Jur. 266. 
Steam-Engines, §-c.— Steam-engines, machinery, 

and fixtures are not so attached to the premises 
of which the bankrupt is in possession, as to be 
legally affixed to the freehold. Exparte Wilson, 4 
Dea. & C. 314. ; Exparte Belcher, Id. 703. ; 2 Mon. 
& Ayr. 209. ; Exparte Spicer, suprh. 

A tenant of a cotton-mill, in which there were a 
steam-engine, boilers, &c., mortgaged the mill, en- 
gine, boilers, &c. to B., but remained in possession 
until his bankruptcy. The entablature plate of 
the engine, which however formed no part of the 
working apparatus, was fixed to 'the freehold of 
the mill ; every other part of the engine was se- 
cured by bolts and screws, and might be removed 
without injury to the building. Held, that the 
steam-engine was not in the order and disposition 
of A. at his bankruptcy. Hubbard u. Bagshaw, 

4 Sim. 326. See also Exparte Lloyd, 1 Mon. & 
Ayr. 494. 
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The lessee of a mill .and steam-engine cove- 
nanted to repair^ reasonable wear and tear excepted. 
Daring the lease he added both to the height and 
extent of the mill^ and removed all the works of the 
engine except the fly-wheel, fly-wheel shaft, and 
boiler, and attached to them a new engine of 
greater power. There was an injunction granted 
to restrain the assignees of the lessees, who had 
become bankrupt, from removing the parts of the 
new building and the new parts of the engine, sub- 
ject to an action, to be brought by the lessors to 
try the right. Sunderland r. Newton, 3 Sim. 450. 

Where a bankrupt was in possession of a fac- 
tory, steam-engine, and fixtures, under a contract 
for the purchase, and the day before he committed 
an act of bankruptcy, he requested the vendor to 
re-sell and pay himself, and the vendor accord- 
ingly re-took possession, and the man then in 
charge for the bankrupt agreed to continue the 
charge of the property for the vendor ; it was held 
that the steam-engine and fixtures were not in 
the order and disposition of the bankrupt. Ex- 
parte Watkins, 1 Dea. 296. 

The owner of a freehold gave a mortgage for a 
term of years, but remained in possession ; while in 
possession he added fixtures. Held, that the fixtures 
were not in his reputed ownership.* Exparte 

* If a mortgagee be himself a trustee, to whom notice 
most be given, the transaction itself is notice enough to pre- 
vent reputed ownership. Exp. Smart, 2 M. & Ayr. 60. 
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Belcher, 2 M. & Ayr. 1^0. ; see Exparte Scarth, 
4 Jur. 826. 

Trade FixtureSy Goodsy and ChktteU; Possession^ 
Order y and Disposition. — As to trade fixtures, t 
the asignees are entitled to such as the exe- 
cutor could claim against the heir, or the tenant 
remove as against his landlord, having regard to the 
quality of the estate. As to house fixtures, it is 
too much to say that whatever comes within the 
most comprehensive meaning of the word fixtures 
forms part of the realty, but only such as by their 
removal would do injury and waste to the pre- 
mises. Per Sir G. Roscy Exparte King re 
Walsh, 4 Jur. 510. 

Steam-Engine. — A mortgage was made of pre- 
mises and machinery, which included a steam-en- 
gine, &c., erected for trade purposes and fixed to 
the freehold ; the mortgagor continued in posses- 
sion. Held, 1st, the steam-engine might be re- 
moved ; 2dly, it was well mortgaged, and not in 
the reputed ownership. Exparte Lloyd, 1 M. & 
Ayr. 494., 3 D. & C. 765. 

A lessee erects trade fixtures firmly attached to 
the freehold, but removable as between himself 
and the landlord. He then mortgages the pre- 
mises by way of demise, by the same description 
as that in the lease, and without referring to the 
new erections, the sum secured being a floating 
balance limited to an amount greater than the pre- 
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mises would be worth without the fixtures. He 
becomes bankrupt. Held; that the mortgagee was 
entitled to the fixtures. Exparte Bentley, 2 Mon. 
D.&DeG. 591. 

The bankrupts purchased certain copyhold pro- 
perty with various fixtures erected thereon, which 
were in law removable, as between landlord and 
tenant, as well as on the principle of the benefit of 
trade. They afterwards mortgaged the property, 
together with all these fixtures, describing them 
precisely in the words used in the purchase deed, 
.and after the mortgage, they erected on the pre- 
mises some other fixtures of the like nature, and 
continued in the possession of the whole property 
up to the period of their bankruptcy. Held, that all 
these fixtures passed to the mortgagees, as parcel 
of the mortgaged estate, and were not to be con- 
sidered as goods or chattels in the order and dispo- 
sition of the bankrupts at the time of their bank- 
ruptcy, within the meaning of the 6 Geo. 4. c. 16. 
8. 72., Exp. Reynal v. Hughes, 2 M. D. & De G. 
443. 

A trader mortgages the trade premises in fee, 
and enters into partnership, and the firm carries on 
business on the same premises, and erects trade 
fixtures. Held, on their bankruptcy, that the 
mortgagee was entitled to the trade fixtures. Ex- 
parte Cotton, id. 725. 

Order. — A., being owner in fee of certain here- 
ditaments with a cotton-mill thereon, entered into 
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partnership with B. as cotton-spinners ; they then 
out of the partnership funds erected new machi- 
nery in the mill, and afterwards A., by himself, 
made a conveyance of the mill, together with all 
the machinery, erections, and buildings, by way 
of mortgage, to secure a partnership debt. A. 
and B. afterwards became bankrupts, having con- 
tinued in the use and occupation of the mill, &c. 
&c The assignees enter into possession, and sell 
the wheels, steam-engines, stan^diog £^d going 
gears, shafts, steam and gas-pipes. Upon the pe- 
tition of the mortgagees, praying that the produce 
of these articles might be paid over to them, as 
forming part of their mortgage security : It was 
held, that they were so entitled, and that they did 
not beloAg to the assignees, as goods and chattels, 
within the order and disposition of the bankrupts, 
by force of the 72d sect of 6 Geo. 4. c 16. Ex- 
parte Scarth, 4 Jur. 826. 

Special Provision in Lease. — By lease the 
lessor demised a colliery to the lessee, and all 
engines, machinery, and other implements, ef- 
fects, and things then lying on or about the 
colliery, or used or employed therewith, and 
mentioned in a certain inventory and valuation 
then made, habendum for twenty-one years, 
at a certain rent therein mentioned. The lease 
contained a proviso for re-entry in case the rent 
should be in arrear for thirty days ; and also a pro- 
viso, that on the expiration or sooner determina- 
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tion of the demise, the lessee should leave and 
yield up to the lessor all engines, machines, effects, 
and things belonging to and used in the said col- 
liery, and that an inventory and valuation should, 
three months previous thereto, be made and taken 
by two indifferent persons, to be appointed by the 
parties respectively, or by an umpire, and such in- 
ventory should be compared with the then present 
inventory and valuation, and that the difference in 
value of the engine, &c. should be paid by the 
landlord or tenant to the other, according as it 
was greater or less than the value at the time of 
letting. The tenant entered and occupied, and 
failing in payment of rent, the lease became for- 
feited, and the landlord recovered a judgment in 
ejectment in Trinity term, 1818, but did not 
execute his writ of possession until 9th of No- 
vember, 1819. On the following day the tenant 
committed an act of bankruptcy. The lease 
having become forfeited by the act of the tenant, 
no inventory or valuation of the machines, &c. 
was made three months before the determination 
of the lease. Held, that as lessee had hereby ren- 
dered it impracticable for the landlord to have a 
valuation made three months before the determina- 
tion of the demise, the latter was entitled, with- 
out any such valuation having been made, to 
resume possession of the fixtures, machinery, and 
other effects used in the colliery, upon the deter- 
mination of the demise by such forfeiture; and 
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» 



that he was entitled to resume such posses^sion ^yeu 
of new machinery erected by the tenant duriqg 
the term. Held, secondly, ithe tenant never .ij^ 
under this demise, the possession, order, or dispp- 
sition of the fixtures or movable articles witlun 
the meaning of the 21 Jac. 1. c* 19.^ but ,a mer^ 
qualified right to use them during the term ; and 
if they had been in his possession, &c. withia th^ 
meaning of this statute, that would have ceased 
when landlord resumed possession on the 9tli of 
November. During the intermediate time bptween 
recovery of the judgment in Trinity teroi, 18 J8^ 
and execution of the writ of habere fades posses- 
sionem on 9th of November 1819, the bankrupt qou- 
tinued to work the colliery, and to have the use of 
the machinery and implements : Held, that during 
this period the bankrupt had not the order 015 dis- 
position of the machinery and implenients within 
the statute of James. Storer v. Hunter, 3 B^ & 
C. 368. J. C. 5 D. & E. 240. 

Equitable Mortgage^ — A bankrupt, becoming 
the owner as well as occupier of a freehold cotton 
millj gave the petitioners an equitable mortgj^e. 
on it, '^ together with the steam-engines, and also 
all and singular other the movable and fixed ma- 
chinery and steam-engines then in, upon, about, 
and belonging to the said steam-mill and premised 
or occupied or used therewith," and the bank- 
rupt continued in possession of the mill and fix- 
tures up to the period of his bankruptcy : Held, 
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that all the parts of the machineiy and fixtures, 
which were so attached to the premises as to be le- 
gally affixed to the freehold, were not to be con- 
sidered as goods and chattels within the 72nd sec 
of the Bankrupt Act, and that the assignees had 

00 right to them as against the equitable mort- 
gagee. Exp. Wilson, 4 Dea. & C. 143., 2 Mont. 
& Ajrr. 61. 

A memorandum of deposit accompanying an 
equitable mortgage stated that the bankrupt had 
deposited ^^ the deeds and documents under which 

1 hold the steam-mills, cottages, land, buildings, 
and premises at L.:'' Held, that the equitable 
mortgagee had a lien on the fixtures, whether 
erected before or after the time of the deposit, 
and including those that were removable between 
landlord and tenant. Exparte Price, 2 Mon. D. 
& De G. 518. 

Custom, — Machinery affixed to the freehold of 
iron works is not considered to be within the order 
and disposition of the bankrupt trader, where, 
by the custom of the county, such articles are Air- 
nished by, and continue to be the property of, the 
lessor. Bufford r. Bishop, 5 Buss. 346. ; and see 
Hubbard v. Bagshaw, 4 Sim. 326. 

In 1797, premises in L., described as ^^ land, a 
dwelling-house, machine-house, and other buildings 
and erections," were conveyed in fee to one of 
several partners. The conveyance stated them to 
be then in the possession of that partner, and 

H 
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rpteqsila^ werp afterw^xda placed th4]:^9r l^j (lie 
jfirnx for tJijB purpose of cany ing <xa tjbie buainosg of 
c^Uco priuQjters. , The maehmecy and utensila lyede 
firmly fixed to the fi'eebold^ yat in eneh maaomr 
that they ipight be easily remoi^ without .mat^ 
rial injury to themselves or the buildingfa. I^vtJ^t 
pajrt of the country similar articles so fi^^ *is^3^ 
qommonly bought^ sold> and removed^ witboiit 
treating them as fixtures. In taking stock yearly 
bet^ween 1304 and 1825, the buildmgs fmd.laad 
,\rere valued and classed separately, from the ma* 
Qhinery and fixtures, but the whole w^ alwajfs 
d^alt with and considered as. partnership property. 
In 1828, two of the partners (then s«sed iu fee ji>f 
, the. frj^hold. land and buildings undi^ a, cpavey- 
auce not mentioning machinery or fixtuces) mc^- 
gfiged them for a term; "and also* the steam- 
ffXf^nQ, mill-gearing, heavy gean, millwrighttwori, 
fixed ^machinery, and other matters and things 
standing and being in or upon the .thereby die- 
j^B^d buildings, works, and premises, whieh iniany 
mai^Q^^r oongtitute fixtures and appendages to the 
J freehold of the same, or any paart thereof." 
^fiey remained in possession,, . and carried' on 
l^e T^oDks till 1829, when they co^^pojwded 
wfth their creditors,, and afterwards, till they be- 
|Cp.naQ bankrupts. In April 1831 their ias9lg|)ee8 
sold and removed the- machinery, and uteB|Bil|r,;e|c~ 
cept two ste^m-engines, with . tb^ fiwt motion and 
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Mitf ^sfeifti^ attached" to *fliem,' and twa ^ktet- 
wheds iHifeh su]pplied pdwer to tte T6st: Held, 
ifst; thit the tniaehlnerjr and utensilB m removed, 
fclVing been Uf&Sitd to the inheritance foi:' the put- 
pos^s of trade only in a place where as such they 
Would! haVe-<Jbmnionly been removed^ and beiflg in 
fiwdt' immovable without injury to the freehold, were 
tbt*t6'be taken as part of the inheritance, but as 
pettjonal' estate only, which passed to the as- 
sigttdeff of the bankrupt. Secondly, that the mort- 
gage^ dteed was only intended to pass that part of 
the niachinery which, from the circumstances of 
its'tirectictti, necessarily became part of the ffee- 
h6ldj Trapps t>. Harter, 3'Tyrw. 603. 5 S. C. 2 Cr. 
&Mee. 163. 7W. 

Where the assignees rely upon the custom 6f 
the eountry to raise a title by order and disposi- 
tion, but the evidence of usage is both ways, this 
will not entitle the assignees, it lying upon them 
t6 pi*oTe the reputed ownership. Exparte Scarth, 
4 Jur. 826. 

Until severance, the fixtures are part of the 
freehold, and cannot therefore be said either to tie 
" goods and chattels," or to be in the *^ order and 
disposition" of the person in possession. **The 
reason of this is, that with regard to real property 
the.posseiteion is considered as nothing, but the 
title only is looked to." Boydell v. M*Mi6hael, 
1 0. M; & R. 177., per Parke B. 

jRtiu? of Removal hy Assignee. — The right of a 
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tenant to remove fixtures continues only during 
his original term, and such further period as he 
holds under a right to consider himself as tenant 
Where, therefore, the term pursuant to a proviso in 
the lease was forfeited bj the bankruptcy of the 
lessee, and the lessor entered upon the assignees 
in order to enforce the forfeiture, and three weeks 
afterwards the assignees of the lessee still continued 
in possession, removed and sold a fixture put up hj 
the lessee for the purposes of trade, and the jury 
found that it was not removed within a reasonably 
time after the entry of the lessor : Held, that they 
had no right to remove it, and that the lessor 
might recover it in trover. Weston r. Wood*^ 
cock, 7 M. & W. 14. • See post 

* Semble. Such would haTe been the case even without 
such finding of the jury. Id, 
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CHAPTER VI. 

t 

Of ihe RightSj Liabilities^ and Exemptions of Parties in 

respect of Fixtures » 



Sect. I. Of Matters of a Public Nature, and herein of the 
Mght of Voting, 

Sec*, n. Of Exemption from Distress. 

Sect. m. Of Exemption from Seizure in Execution. 



SECTIOIsr L 



Of Matters <tf a Public Nature^ and herein of the 

Right of Voting, 



Fixtures estimated in valuing Property. — Matters of a 
public Nature. — Weighing Machine. — Carding Engine. 
— Mode of Assessment. — Railways. — Underwoods. — 
Timber. — Water and Gas Pipes, — Parochial Setdements. 
— Stoves, Cupboards. — KUns.— Ferry. — Windmill must 
he actually affixed. — Right of Voting. 

Fixtures estimated in valuing Property^ — As 
has been already frequently observed, personal 
chattels, on their being affixed to the freehold, 
immediately become part and parcel of the realty ; 
and in all cases, therefore, where it is neces- 
sary to ascertain the value of real property, such 
amiexation ought to be taken into consideration, 
and should form part of the value, and the esti- 

H 3 
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mate made aecordin^* Thus]^ where the h,vr 
casts a duty upon an ludFridnal in respeat of hla 
realproperty, in cakmlsitingthe amount of hialia- 
bility, whatever chattels may have been annexeft 
to such property ought to be taken into considei - 
ation, and he should be charged upon such inr* 
creased value. Again, where the law confeiEs. a pm-* 
vilege in respect of the possession of real property, 
in ascertaining the amount of its value, in order to 
determine the qualification of the possessor, th^ 
fixtures attached to such property should be esti- 
mated, and upon such increased value the right de- 
termined. Thus, where one seeks to establish a right 
to the elective franchise in respect of property, 
which by itself is under the required qualification, 
but which, in consequence of its having a windmill 
or other chattel attached to it, or let into the soil, 
is of increased value, the qualification must be as- 
eertained with reference to such increased value; 
likewise in the establishment of parish settlements) 
fixtures have always been taken as increasing the 
value of the property to the sum requisite to con- 
fer the settlement. 



• • 



Of Matters of a Public Nature, 



Rating, — Under the Poor Law Acts, every 
^ccupier of lands and houses in a parish is liable 
\o^ be rated according to their annual value for 
the relief of the poor, and it has been determined 
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ihad fluch value wmy'he aeceh^aibediwithfceference 
tO'the amiepcation of 'pei»onal oh£u^e)8w 

' Weighinj^ Machines. -^ Thus it • has bejsn hleld 
that Ihe profits of a weighing machine^ aud of 
oth^ maehinery, and eDgine? affixed to the free- 
hold, are rateable according to the additional value 
they give to the premises. Ri v, St Nicholas 
(Gloster), Gald. 262. ; R. v. Birmingham and 
Stafford Gas-light Co., 6 Ad. & E. 634. 

Carding Engine, — So a house with a carding 
engine, described in the rate as an engine-hoUse, 
and both let and occupied together, (although it 
did not appear whether the engine was afBxed to 
the building,) was considered as an entire subject, 
and to the extent of their annual value properly 
so rateable to the poor. R. v. Hogg, 1 T. R. 721. 

So an engine set up by a lessee for the pur- 
pose of working a coal-mine was held liable to be 
rated, the 43 Eliz. c 2. subjecting coal-mines to a 
rate. R. v, Granville (Lord), 9 B. & C. 188. But 
these are the only mines liable to be rated, the 
statute not applying to any other. See R. v. Bil- 
ston, 5 B. & C. 851. ; R. t?. Birmingham and Staf^ 
ford (Gas Company), supra; R. v, Shrewsbury 
(Paving Trustees), 3 B. & Ad. 216.; R. i?. Man- 
chester and Salford (Waterworks Company), 1 B. 
& C. 630. ; R. V. Brighton (Gas Co.), 5 B. & C. 
466. ; R. V. Birmingham (Gas and Coke Com- 
pany), 1 B. & C. 506. ; R. v. Bath (Corp.), 14 
East, 609. ; E. v. Bell, 7 T. R. 598. ; R. v. Chelsci 

H 4 
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(Waterworks Cpn»pj^py)^ 5.JB. IbjM^ lA&;fB. v. 
Bochdale ( W^t^n^prks Coiiip«Qy)» IM* ^B*6S4^ 

Mode pfAssff$sment — Ju ^ i^te Wd viffm fettUdr 
ings to which machinery ib attached for jth^ piP^ 
pose of manufacture, the real pit>perty oug^tto 
be assessed according to its actual vahie as con^* 
bined with the machinery, without consideidzig 
whether the machinery be real or personal paro-^ 
party, and liable or not to distress or seizure unv 
der a fi.fa.^ or whether it would go to the heir 
or executor, or at the expiration of a lease, to the 
landlord or tenant. Beg. v. Guest, 7 Ad< & E. 951. 

Railways. — As to rating railways which" are 
increased in value by the roil, see Beg.^ v. Grand 
tj^unction (Bailway Company), 4 Q. B. 18., 8 Jur. 
508. 

Underwoods. — Saleable underwoods are rateable 
annually to the relief of the poor, within iJie 43 
Eliz. c. 2., in proportion to their value, though they . 
should happen not be to cut down more than once 
in twenty-one years, and their annual value may 
be estimated, amongst other ways, according to 
the value they may be worth to rent for a lease 
of the duration of thdir intended growth. B. v, 
Mansfield, 10 East, 219. 

Saleable underwood under the statute means 
such shoots from old stools as are capable of re^ 
production, and of being located by the woodi- 
owner, so as to yield a succession of profits. Beg. 
w. Narberth (North), (Inhabs..), 9 Ad. & E, 9i6t; 
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Uierefote, where a planftatibnof oak'was cutdown 
in'lTOO, and dioots grew up froiri the stools, 
which wer^ bccasioilalljr weedfed, and at the end of 
fifty years ihe wood-owner cut some every year, 
whicb he sold for colliery purposes and for firewood^ 
sad the sessions decided that they were not sale- 
able underwood, the Court held that they would 
not disturb their decision, although it seems, per 
Galeridge J., that the decision was wrong' upon 
the facts. Id. 

Timber. — -If beech be timber by the custom 
of the country, it is not rateable. R. r. Minchin, 
Bar. 1308. 

Fir and Larch. — Where fir and larch wer^ 
planted with oak and ash trees, principally for 
the purpose of aflTording a screen or shelter for 
the latter in their infancy, and were cut from 
time to time as such oak and ash required mo!re 
room to spread, and when once cut did not spring 
^ain : Held, that although when sold they yielded 
a profit, they were not saleable underwood, with- 
in the statute 43 Eliz. c. 2., as the primary object 
in planting them was not to derive a profit by sale, 
and consequently not rateable. R. r. Ferrybridge, 
IB. &C. 375.* 

Water and Gas JPlpes. — It has been held that 
jttpes laid down and fixed in the groimd, are to be 
deemed a part of the soil, and are rateable ih the 

* Qtuere, whether under any circumstances fir and larch 
can be considered underwood r It seems not. Id, 
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parish in ^iditheyiwie'ritiiiito, apcbrding to the 
profits deriTedfiomidiie pipes byiiu^ woirreyaBce 
eiw^t^ iaoA gas. R. v^ Bochdale - ( WftterTfoikB 
CwLpany), 1 M. & S. M4. ; R. v. Bnghiba 
(Gas Oompany), 5 B. & C. 46& ! I < 

Parochial Settlements^ 

In aacertaimng the ydue of property ia right of 
which a pauper seeks to establish a parochial set* 
tlement; fixtures attached thereto^ are to be Gop« 
sidered as a part of the property and tia^e vahne 
estimated accordingly. • / 

Stoves and Cupboards, — Thus, a settlement ^ay 
be aoqiiired by renting a tenement of the yearly 
value of 10^ If the house, however, be of. leas 
value, but, in consequence of stoves and cupboards 
being affixed therein, is increased in value to the 
requisite amount, the court will hold that it waa a 
ten^iient sufficient to confer a settlenaesnt. B. 9\, 
St« Danstan, 4 B. & C. 686. 

Ktln,*—lt was considered that a settlement was 
gained by renting a lime-kiln of greater value than 
10/. R. V. Iken, 4 M. & N. 117. 

• ' The- taking of a tenement, which, in consequence 
of having been cropped by the landlord with clover 
and grass seeds when let to the tenant, was worth 
lOli ayiear, but which without that drcmofitanoe 
would have been worth a much less annual . Vi9ilu(e> 
will'oonfbr a settlemeni. S.. t;. .Purly, 16 £ast» 
126* ... 



•iFenys-***\JL pauper renited a leott^e smd pm* 
wiaea, imdudyag -a feriy^ ^h :the 'uae .of a boat 
aikd fiiieiaolx>3s an adjoining riven The presusea 
withoni the feiiry were not wojfth 10/. a year t 
Held; that the ferry might be included in oider to 
make up the necessary value ; and that^ supposing 
the boat and line to be distinct personal chattels, 
the court would not presume that the value of 
the tenement would be insufficient without them^ 
upon a case reserved which did not show such 
inBuffid^ncy. K v. Fladbury (Inhabs.), 10 Ad. 
&E. 706. 

WindmilL — A pauper rented land in A. of4he 
annual value of 6/. 10^. M.y and built on part of 
it a post windmill, at the expense of 120/., whitib^ 
by agreement with his landlord, he was to be at 
liberty to remove at pleasure. He let the mill for 
part of the time at the rent of 9iL per annum: 
Held, that this was not the taking of a tenement 
of 102. a year; and consequently the pauper 
gained no settlement in A. B. i?. Londonthotpe, 
6 T. R 377. 

Must be affixed. — The thing rented must be 
actually affixed : therefore, where the pauper had 
held a cottage, garden, and windmill, at the reut 
of 302L, and had paid the poor rates in respect of 
that sum ; the mill was of wood, and rested on a 
brick foundation, but was not in any way fkattoed 
to the brickwork or let into the ground : thidi il 
was held, was not a tenement, and the pauper 

s 6 



156 PABOOHIAL fi£TTXBMBNT0. 

gained no settlement. B. v. Ottley (Inhabs.), 1 B. 
& Ad 161. ; see also IL v. Londonthorpe, ante. 

Of the Bigkt of Voting, . 

There can be no doubt but that upon the prin- , 
ciple of the rule with regard to the annexation of 
personal chattels to the realty, a party would be 
entitled to vote in respect of property whose value 
had been increased by such annexation. See B. 
V. Ottley (Inhabs.) supra. 
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8ECTI0K n. 
Of Exemptions from Distress* 



The Ride as to, — Extent of Privilege* — Smithes Anvil, — 
Bellows, Sfc. — Furnaces, — Millstones, — KUn, — Tenants 
Fixtures, — Kitchen Ranges, ^c. — What Subject of,-^ 
PubliC' House Fixtures. — Landlord's Lien, — Constructive 
Annexation. — Charters. — Deer* — Fish. — Growing 
Crops. — Nursery Trees. 

Rule as to. — The rule of law has been long 
established, that whatever is aiBxed to the free- 
hold is exempt from distress, for that which is 
part of the freehold cannot be severed from it 
without detriment to the thing itself in the re- 
moval, consequently it cannot be such a pledge 
as may be restored in the same condition to the 
owner: besides, that which is affixed to the 
freehold is often part of the thing demised; 
those things, therefore, which savour of the 
realty are not distrainable. Co. Lit. 47. ; Gibb, 
Dist 34. 48. ; Bro. Abr. tit. " Distress," pi. 29. ; 
Com. Dig. " Distress " (C). See Davies v. Powell, 
Willes, 46. ; Simpson v. Hartopp, Id. 514. ; Gor- 
ton V. Falkner, 4 T. K. 667. ; 569. ; Pitt v. Shaw, 
4 B. & Al. 208. ; Darby r. Harris, 1 Q. B. 895. 
Extent of Privilege. — The privilege extends to 
such things as the tenant will not be permitted on 
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any consideration to remove with kim from the 
premises bj rea^n of their beiiig amnex^d to, and 
considered as part of the freehold, and not becaiisc^ 
they are absolutely affixed to the freehold, cbd 
cannot be removed therefrom, for a mere tem- 
porary removal for purposes of necessity is not 
sufficient to destroy the privilege. Gorton t;. Falk- 
ner, 4 T. K. 567. ; Bro. Abr. tit. " Distress/' 
pL 23. 

SmitKs Anvil — Therefore, a ^nith's anvil^ on 
winch he works, is not distraiu&ble ; for it is &cr 
counted part of the forge, though it be not actually 
fixed by nails to the shop. 14 H. 8. c. 25. ; Bra Abr. 
tit. "Distress," pL 23. ; Broad v. Jollie, 2 RoL 
202. See Twigg v. Pitts et al, 3 Tyrw. 969. 

Smiths^ Bellowsy Sfc. — Nor blacksmiths' bel- 
lows, anvils, and blocks, vices, lathes, shelves, 
grates, grindstones, and benches. Twigg v. Pitt 
€t a?., supra. 

Fumacesy Sfc. * — Nor furnaces, cauldrons, &c., 
fastened to the house. Co. Lit. 47. ; Com. Dig. tit» 
" Distress" (C). 

Millstone. — So a millstone is not distrainable, 
although removed out of its proper place, in 
order to be picked, because such removal is of ne- 
cessity, and the stone still continues to be part of 
the mill Id. 

Kiln, — Nor a kiln, which is considered not U> 
be a chattel personal, but belot^ging to the free*^ 
hold. Niblet v. Smith, 4 T. K 504. 



Tenants^ Futwres. — And the ewose lavir ap* 
flSm to toiumtB' fixtures : it Jbaa therefore 1;]|een 
held that — 

K^fihm Ranges^ §fc. — Kitchen ranges^ stoves^ 
coppers^ and grates^ which a tenant may sever from 
the freehold and take away during the term^ are 
not distrainable for rent. Darby v. Harris^ 1 
Ad & K, N. S., 895. 

What Subject of. — Those things only can be 
distrained for rent which the landlord could af- 
terwards restore in the plight in which they were 
before the distress. Id. 

Public^hauie Fixtures. — A landlord distraining 
for rent in arrear from the tenant of a publio* 
house seized certain beer-machines^ &c.^ affixed to 
the freehold, and removed them from the premises : 
Held, that trover lay for these articles, and that, 
although for the purpose of that action the tenant 
treated them as goods and chattels, the landlord 
could not justify distraining them for rent in 
arrear. Dalton v. Whittem, 12 Law, J., N. S. ; 
55Q.B. 

Landlords Lien on Fixtures under Execution. 
—A landlord, it would seem, is not entitled to a 
year's rent under the 8 Ann. c. 14. from an execu- 
tion creditor who has seized and severed fixtures 
under a fieri facias^ the intention of the statute 
being to compensate the landlord for the right of 
distress of which the execution deprives him : and 
as fixtures are not distrainable, so hie can have 
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no lien on them : but see, contra. Duck v. Brad- 
dyl, M^CleL 217. ; 13 Price, 455. 

It is made a qucerey whether machinery, fixed 
by bolts to the doorof a ftctoky, is distrainable by 
a landlord for rent. Duck v. Braddyll. Id. 

Constructive Annexations, — Keys, locks, doors, 
windows, &c. are not distrainable, nor a millstone, 
though severed from the mifl. Co. Lit. 47 b, ; 14 
H. 8. c. 25. ; Com. Dig., tit. " Distress " (C). * 

Charters. — Charters are not distrainable, fbr 
they are not chattels in law. Br. Ab., tit. ^^ Dis- 
tress," 29. 

Deery Fishy Sfc. — Deer, fish, conies, &c can- 
not be distrained* Co. Lit. 47 a. ; Com. Dig., 
tit. « Distress "(C); 2 Inst. 133. But see Davies 
V. Powell, Willes, 46. ; 7 Mod. 249. 

Growing Crops, — This subject is fiilly dis- 
cussed in Woodfall, 5th ed., 326. 

Nursery Trees, — Trees growing in a nursery- 
man's ground, who is a yearly tenant to the plain- 
tifl^ and removable by such tenant from time to 
tSme, are not distrainable for rent under ll Geo. 2. 
c. 19. 8. 8. Clark v, Calvert, 3 Moore, 96. ; Clark 
V. Grsiskarth, 2 Moore, 491. 



1 
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I ... . SECTION m. 

Of Exemption from Seizure in Execution, 



Sheriff' may seize Tenanf^ Fixtures* — Cannot seias Fur^ 
naces^ ffc, — Hearths, Sfc. — Dyer^s Vat. — Where Fro^ 
perty of Landlord, — When severed without Landlord'' s 
Consent, — Where Debtor, Owner in Fee, — Where Wind- 
mil soldhp Debtor, who continues in possession, — Where 
Lease and Fixtures seized, latter may be soM,^^ Fixtures 
tft Faprn'-MiU not liable to, under Extent, 

• 

Sheriff may seize Tenanfs Fixtures,. — Whpre ,» 
tenant has a right to sever fixtures^ they become so 
far his personal property, that they are liabl^ to 
be seized and severed under a writ ot^ri facias. 
And it was accordingly holden in Poole's case, 
that fats, coppers, tables, partitions, &c, which 
were things set up by the lessee for the convie- 
nience of his trade, and which he was entitled to 
revoye at the end of his term, might be seized iin 
execution under a writ oi fieri facias. Poole's P99e> 
1 SalL 368. ; and see Elwes v. Maw, 3 East, 38. ; 
Ryall V. Kolle, 1 Atk. 76. See Archb. Prac. 428. ; 
Trapps V. Harter, per Lord Lyndhurst^ 3 Tyr. 
619.; 4 Id. 673. n. a.; Duck r. Braddy 1, M'Clel. 
217. ; Storer v. Hunter, 3 B. & C. 368. ; Minshall 
r. Lloyd, 2 M. & W. 469. ; Place r. Fagg, 4 
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Man. & B. 277.>peff .^a^fjr, J. .; Wmai «• Ingilby, 
5 B. & AL 635. ; Pitt v. Shaw, 4 B. & AJ. 206. ; 
Evens v. Roberts, 841» But if the thiogfi so 
affixed shall go to the heir and not to the dxecurtx);i 
the sheriff has no ri^t to seize tbeoou Winn 22^ 
Ingilby, 5 B. & Al. 625. See Steward r. Loomb, 
4 Moore, 481. ; Scorell v. Boxall, 1 Y. ^ J. 398. ; 
see also Trapps v. Harter, 3 Tyrw. 604. 

Cannot seize Furnaces^ Sfc. — So he cannot 
seize furnaces, ovens, doors, windows, &c. Com. 
Dig. « Execution." 

Hearths^ Sfc. — Nor hearths, chimney-piece&iy 
&c Poole's case, 1 Salk. 368. 

Dyer's Vat — A dyer's vat fastened to the 
wall of a house is parcel of the freehold, and can- 
not be taken in execution under a ^fieri facias. 
Day V. Bisbitch, Cro. El. 374. S. C. Owen, 70. 

Where the Property of the Landlord. — - Where 
the fixtures are the property of the landlord and 
part of the thing demised, then they cannot be 
disannexed from the house under the writ of exe- 
cution ; but the lease may be sold, and the assignee 
will be entitled to enjoy the fixtures during the 
term as part of the house. Gordon v. Harper, 
7 T. B. 9. ; S. C. Esp. 466. 

Where severed without Landlord's Consent — 
Where mill-machinery and a mill were demised 
to a tenant for a term, and he severed .tiiie maebir 
nery from the mill without the consent of his hxA" 
lord, and it was afterwards sdized by the ds\!$ri$. 
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miet ^ fi. fa, and eold bj'Mms Heldy tbat no 
property parsed to tb^ buyer nndet such sale. 
Farmnt v. Thonspsbn^ 5 B. and A. 826. ; 2D. & 
B; 1. 'See Steward & Loombe, 4 Moore^ 28 L ; 
eee also Buffotd v. Bishop^ 5 B;uss. 346. And so 
k would be in every case where a tenant severs 
from the' freehold fixtures whidb he cannot after* 
wards remove. 1 Archb. Prac 428, 

Where the Debtor is the Owner in Fee, — Nor can 
the sheriff seize fixtures under an execution 
against a debtor who has the freehold himself. 
Thns, the sheriff cannot seize setpots^ ovens, and 
ranges, which were annexed to a house the freehold 
of which was in the person against whom the writ 
issued. Winn v. Ingilby, 5 B. & Al. 625. ; Place 
V Fagg, 4 M. & E. 277. See Colgrave v, Dios 
Santos, 2 B. & C. 76. 

Where Windmill sold by Debtor who continues 
in Possession, — Where A., seised in fee of a close 
on which a windmill was erected, mortgaged the 
close to B. for 1000 years, and in the same deed 
there was a conveyance by bargain and sale of the 
mill to him in fee : the mill was built of wood, 
removable at pleasure, and fixed to brickwork 
which was let into the ground : Held, that the mill 
could not be taken in execution under a ^eri 
facias sued out against A. by one of his creditors, 
although he had continued in possession, and car- 
ried on has trade therein. Steward & Loombe^ 
4 Moore, 281., 1 B. & B. 506. 



164 EXEMPTION OF FIXTURES, 

Where Lecue and Fixtures seized^ the latter imy 
he sold^ — Where a sheriff takes a lease and fixtures 
in execution, he may sell the fixtures separately, if 
he cannot find a purchaser for the whole. Bar- 
nard V. Leigh, 1 Stark. 43., per EUenborouglu 

Fixtures in Paper-MiU not liable under an Extent 
— Fixtures demised with a paper-mill, and used 
by the tenant in the manufacture of paper, are not 
liable to be smed under an extent for duties fqicm 
paper owing by the tenant to the Crown, as uten- 
sils for the making of paper in the custody of the 
tenant imder the statute 34 G. 3. c 20. s. 27. 
Attorney-General v. Gibbs, 3 Y. & J. 333. 
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CHAPTER Vn. 

Of &i Law rdating to JffeitioomSj and ChatteU in nature 
thereof, — Charters. — Deeds^ ^c. 



SacT. L OfJSeirhomSj and ChoMs in nature thereof, 
SaoT. n. OfEfMements^ ChatteU Vegetable, ^c. 
Ssct: m. Ecclesiastical Persons, 



SECTION I. 
Of Heirlooms, and Chattels in Nature thereof. 



Definition. — Cannot be devised, — What are Heirlooms, — 
Chattels in nature thereof, — Coat-armour. — Pensions, — 
Tombstones. — Monuments. — Oravestones, — Tombs, r-* 
Mourning Ornaments, f^, — BeUs.'^ Orates^ f^. — Char- 
ters, Deeds, Sfv. — Tenant in TaiL — Tenant in Fee. — 
Personal Chattels settled or devised as Heirlooms, — Deer. 
— Fish. — Chattels Vegetable. — Apples. — Hedges, ffc. 
— Exception, 

Definition. — HEIRLOOMS are a very peculiar 
species of property; they consist of goods and 
chattels, which^ but for some particular custom, 
would go to the executor of the owner. 

In Les Termes de la Ley, tit. " Heireloome," (a 
book sidd by Mr. Justice Bayly, in Hawkins v. 
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Shipham, 5 B. & C. 229., to be '' of^greai antiquity 
andftccuraej/') ^^Heireloome" i&ddined tabe/^an)' 
piece of household stuff, which by the icustoio df 
some countries, having belonged to ahouseftaeeis 
tain descents, goes with the house (after thei deadi 
of the owner) unto the heir, and not to theiesMBOr 
tors." See Co. Litt. 18 & Bro. Descent, pL 43.; 
SpeL GIos. voce ^^ Heirloam«" But see 2 BL Gov. 
427.; Petre v. Heneage^ 12 Mod. 620«; >and 
see S. C. 1 Lord Baym. 728. Blaokstonc^ stgnm, 
says, there are some chattels whidbL ar^ t^bA- 
dered as so annexed and necessary to the evjofr 
ment of the inheritance, that they are deemed in 
Uw to be part of it, and descendible to tbeilieue) 
whence they are called heirlooms. Thus deer in 
a real authorised park, fishes in a pond; nabbiis.in 
a warren, and doves in a dove*-house, are held t^ be 
part of the inheritance, and to belong to theheirowi 
not to the executor. See Cnii Dig. tit 1. sect I. 
Cannot be devisedi — It is said that if a man' be 
seised of a house, and possessed of diVem heb- 
looms, that by custom have gone with the house 
from heir to heir, and by his will deviseth away the 
heirlooms, this devise is void. Co. Lit. 185 &. ; 18 h. 
See 2 Ven. Lee. 380. ; Com. Dig. tit. " Biens ^ 
(B) (H). In Tipping v. Tipping,, 1 P. Wnw. 
730., the Lord-Chancellor says, **^I take it that 
paraphernalia are not devisable by the hiisb^d 
from the wife, any more than heirlooms from tbe 
hrir.'* 
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• What aret JShirloomgi^^Aachvtt jeweb> of tire 
Qfown.go tO'tike successor. Co. Lit. 18 &. ; Oom. 
Dig«tit.^^Bidiis"(B); but see Hastings a?. Douglas^ 
€!ro..<]!ar»<344« The best bed^ table^ pot, pan^ oart^ 
ix 4)theF dead chattel movable* Id. ibid. An 
mieient ham, where the tenure of the land is by 
comage. Id. Pusey v. Pusey, 1 Vem. 273. So a 
ociaf armour, pennons, tombstones.* 

Chatteb in nature of Heirlooms^ and monu- 
mentB in a church in honour of the ancestor. Id. ib., 
although anaoexed to the freehold, which is in the 
pas90n, for they were bung up there in honour 
of' die ancestor, i^nd therefore are in the nature of 
kmlooms, which by the common law belong to the 
heir, «s bdimg the principal of the family. Corven's 
case^ Co. B; 105. 

Gravestmusy Tombs: — The like law of a grave- 
'stone, tomb, and the like, f Id. Co. Lit. 118 6.; 
Fiamns V. Ley, Cro. Jac. 369. ; May v. Gilbert, 
2 Bolster, 151. f; see 2 BL Com. 428. But see 
Gib. Cod. 454. 

Mouminff, OmamentSy ^.-^^But things that 

* QiuBre, whether the property of tombstones is in the 
rector. Hitchcock r. Walfbrd, 2 Jur. 326. 

t Xtespaas lies i^ainst the party who wrongfully re- 
moved a tombstone from a church-yard, and erased the 
inscHption. Spooner v, Brewster, 3 feng. 136. ; Com. Dig. 
tit « Cemetery "(C). • 

J The property in the shroud and coffin remains in the 
executors, and may be so laid in an indictment. 2 Kuss. 
on Grimes, 163.; and see Seagor o. Bowl. 1 Add. ^41. 
Spooner r. Brewster, 3 Bingh. 136. . 
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ftre fixed up in a church, not in honour of indivi- 
duals, but merely to put the church in mourning, 
or when ornaments or scaffolding, &c. are put up 
on public occasions, these become the property of 
the parson. Amos & Ferrard, 172. 

The ornaments of the chapel of a preceding 
bishop belong to his successor. Corven's case, 
ante. So if an incumbent enter upon a parsonage 
house in which are hangings, grates, iron backs to 
chimneys, and such like, not put up by the bet 
incumbent, but which have gone ficom successor 
to successor, the executor of the last incumbent 
shall not have them, but they shall continue in 
the nature of heirlooms ; but if the last incum* 
bent fixed them there only for his own couTe- 
nience, it seems they shall be deemed as furniture 
or household goods, and shall go to his executor. 
4 Bum. £cc. L. 304., 8th ed. 

Bells, — The bells are parcel of the freehold of 
the church. 11 H. 1. c. 12. See R. v. Axminsier 
(Churchwardens), Sid. 206. 

Under a devise of all jewels, &c, a garter and 
collar of S. S. shall pass to the heir as heirlocMns. 
Northumberland's case, Owen, 124. 

Charters and Deeds J* — So charters, court-rolls, 

* See Upton o. Fenyrs, 5 Yes. 801., where a quesiion 
was raised, but not determined, whether the executor vrss 
entitled to the Journals of the House of Lords, which are 
delivered to Peers. 
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deeds* and odier evidences of the land*, with the 
cheats in which tiiey are preserved. Com. Dig. tit. 
" BieBs" (B); Id. tit. « Charters'' (A); Touch. 97. ; 
Went. Off. Ex. 153. 156., 14th ed. ; Cru. Dig. 
tit. 1. 8. 6. This role only applies to those which 
relate to the freehold and inheritance. 

Tenant in Tail, having an estate of inheritance^ 
ha^ a right to all deeds and muniments belonging 
to the lands, which the Court of Chancery will 
wd&r to be given up to him. Harrington v. Prior, 
B. & Ad. 170. ; 1 Cru. Dig. tit. 2. s. 39. 

Tenant far Life. — Although every person hav- 
ing a freehold interest is entitled to the title-deeds, 
yet Lord Hardwick has said it was the common 
practice for the Court of Chancery to direct them 
to be taken from the tenant for life, and deposited 
in the court. Burgess v. Mawby, 1 Turn. & E. 
174. When they may keep the title-deeds, see 
Pajnllon v. Voice, 2 P. W. 477. ; Ivie v. Ivie, 
1 Atk. 431. ; Webb v. Lymington, 1 Eden, 8. ; 
Hicks V, Hicks, Dick. 65Q. ; Fond v. Peering, 
1 Ves. Jun. 72. ; and see a note where all the au- 
thorities are collected in Cru. Dig. tit 3. ch. 1. 
8. 31. 

Personal Chattels settled or devised as Heirlooms. 
—For the cases on this subject, see Co. Lit. 18 i. 

* At Commoa Law larceny could not be committed of 
them. 2 Russ. on Crimes, 141. ; but see 7 & 8 G. 4. c. 29. 
8.23. 
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n. 109.1>j HaFgrave; Foley o. Boraell, l^Bvow. 
Ok & 275.; S. G. Cowp.485.in not-v Vanghttn 
Vi Burdecgf, 3 Id. 10 L; Gadogan v. Kenneth Cowp. 
432.', Gani?. Errol, 14 Ves. 478.; Gt)wer p. Gixw- 
vettor, Barnard. G. G. 64.; Wytht?. Bkc&buai, 1 
Ve& Sen. 202. ; Boon v. Gomforth, 2 Id; 27 7- ; 
Ttftffotd r. Trafford, 3 Atk. S47.; Saville ©.-Sgop- 
boromgh^ 1 Swanst. 537. ; sade and anti, p. 127J' 

Deer 9 Fish^ §v?.-*- There is another speoies ^f 
jA\)perty which is incident to the enjoym^t^of 
the inheritance in land^ and which alwvtys aco<yni- 
panics it, and vests in the heir and not in this 
executor* ; and so it has been held that if a man die 
seised of a park, the heir shall have the deer^ and not 
the executor. Vin. Abr. tit. " Exors." (Z)f ;'Com. 
Dig. tit. " Biens " (B). So of hares, rabbits, phea- 
sants, and partridges, because without th^m the 
park, which is an inheritance, is not complete. Id. 

Fish. — If a man buy divers fish, as carp, 
tench, &c., and put them for store in his pond, 
and die, the executor shall not have the fish, but 
the heir, who has the water. Id. ; Went. OS, Ex. 
Gom. Dig. tit. " Biens " (B) ; and see Id. (F. c.) J; 
Parlet and Bartholomew v. Gray, Gro. El. 372. 

* The right to this species of property is not founded, as 
heirlooms, upon any special custom, but upon the nature of 
the chattels themselves. 

t See pef" WiUes, C. J., Davies ». Powell, Willes, 46. 

X The destruction of these things is waste,yin. Ab. Waste. 
(E.) 
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Chattels Vegetable. — There is abo anotber species 
of property as to the right to which questions 
have frequently been raised,, and although they 
are. not properly to be considered fixtures, yet 
firooa their intimate annexation with the soU, they 
have been held to follow the nature of th^ pcm- 
cipal, and to descend on the death of the owner to 
hi^ heir, wd not to pass to his personal represent- 
ative^ unless indeed they have been severed from 
the tree itself, or from the ground : these are the 
fruits of a plant, a tree, or the whole tree itself. 
aBL Com. 389.; Com. Dig. «Biens"(H); Liford's 
caae> 1 1 Co. 48 a. 

4pple8y 8fc<. — Therefore apples, pears, and other 
fruits hanging on the trees at the time of the death 
of the atice^tor shall go to the heir. Gilb. Ev. 210. ; 
2 BL Com. 123. ; Com. Dig. suprL 

H^es, ^c— So it is of hedges, bushes, &c. 
Com. Dig. supr^ 

ExcepHjons. — But there are cases which form 
an exception to this rule, as where tenant in fee 
simple grants away the trees, they vest in the 
grantee, and go to the executor ; for in considera- 
tion of law they are divided as chattels from the 
freehold. Stukely v. Butler, Hob. 173. ; Com. Dig. 
supra; so when the tenant in fee simple sells 
the land and reserves the trees from the sale. 
Herlakenden's case, 4 Co. 63 b. ; Went Off. Ex. 
146. 267. 

z % 



172 OF EMBLEMENTS. 



SECTION n. 
Of Emblements. 



Vefimtion. — Acorns^ Fruity or other Trees, — Exception. 
— When the Executor U entitled to Emblements, — Right 
of Executor of Tenant for Life to Emblements, 

Definition. — Emblements are the profits of the 
lands which have been sowed. Les Termes de laLey, 
tit. "Embleaments." Emblements arecalled/rttcto 
industrialesy and therefore include those vegetable 
chattels only^ such as corn, grain of all kinds, 
hemp, flax, saffron, hops, turnips, carrots, pota- 
toes, melons, &c., and all those annual products of 
the earth which are not spontaneous, but require 
manurance, labour, and industry. Co. Lit. 55 J. 
and note 1. Went. Off. Ex. 147. 153. ; Latham 
V. Attwood, Cro. Car. 615.; Anon. 2 Freem. 
210.; 9 Vin. Abr. 373., tit. "Emblements," 
pi. 82. ; Graves v. Weld, 6 B. & Ad. 105. These, 
although annexed to and growing upon the land 
at the time of the occupier's death, yet, as be- 
tween the heir and executor of the person seised 
of the inheritance, and between the remainder- 
man and the tenant for life, they are considered 
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as chattels, and pas8 as such.* See 1 Wms. 
Exors., last e<L 556. 

Acorns; Fruit or other Trees. — It must be an 
annual product. See Graves v. Weld, 5 B. & Ad. 
118. And, therefore, acorns sowed in land, or 
young fruit trees planted, or oak, elm, ash, or 
other trees, cannot be considered as emblements. 
Co. Lit. 55 b.; Com. Dig. tit. " Biens''(G). 

Exception. — The case of shrubs, trees, &c.,. 
planted by gardeners and nurserymen, forms an 
exception. Penton v, Robart, 2 East, 90., by 
Lord Kenyon; Lee v. Bisdon, 7 Taunt. 191., by 
Gibbsy C. J. ; see Wyndham v. Way, 4 Taunt, 316., 
by Heathy J. ; see also Watherell v. Howells, 1 
Campb. 227. ; Empson v. Sodon, 4 B. & Ad. %5Q. 

When the Executor is entitled to Emblements, — 
Where the deceased is seised in fee simple of 
the land, his personal representatives are entitled 
to emblements as against the heir. Co. Lit. 55 h, 
TL 2. ; Lawton v, Lawton, 3 Atk. 16., Com. Dig. 
" Biens " (G) (2.) So if seised in fee tail, as against 
the heir in tail. Com. Dig. id. ; Went. Off. Ex, 
145. 

If, however, a man seised in fee sow the land, 
and then convey it away and die before severance, 

* They may be seized under a fi^fa.^ and a sale of them 
while growing is not a contract or sale of any lands, &c., 
or any interest in or concerning t?iem, within the 4th sec. of 
the Stat, of Frauds. Evans v, Roberts, 6 B. & C. 829. ; by 
HvUock B., in Scorell v, Boxall, 1 Y. & J 398. See also 
Jones ». Flint, 1 P. & D. 594.; anti, 116. 

I 3 
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the crops will not go to the executor of him who 
eocfveyed awaj the land^ but wSil pass 'with the 
soil, as appertfdning to it. James v. fortman^ 
Owen, 102., by Pop/mm^ J.; Romney's case, 
2 Vem. 323., Com. Big. tit •' Biens "" (H) (2.) ' 
Ripht of Executor of Tenant for Life to EmbU^ 
merits, -^-^ The rule is not confined to the represent- 
atives of persons seised in fee of tiie inheritaiice 
as against the heir, but, being general, appHes to 
every one who has an uncertain estate, if bis 
estate determine, by the act of God, before s€r^»* 
dnce of the crop. Com. Dig. siipri; Cm. Dig. tit. 31 
s. 21, et seq.y last ed. ; and accordingly the repre- 
sentkliive of a tenant for life is entitled to em* 
blements in exclusion of the remainderman or 
re^^ersioner. 

' If, however, A. be seised of land, and bow it, 

Jinfl then convey or devise it to B. tot life, attd 

remainder to C. for life, and B. die before the 

66l*ri is ' reaped, the emblements shall go with thfc 

laridto C; Grantham r.Hawley, Hob. 135.; Anoh., 

^r6:'El. 6.; and see Knevet v. Po6l, Id. 464: ■; 

Spetltet*8 case. Winch. 51. ;'Co. Lit 55 5. Aga&i, 

if A.,, seised in fee, sow land and' convey it to*B. 

for* life, remainder to C for life, and both B. and 

C^'dli before severance, the crop shall not go^'fo 

ife executors of either B. or C, but revert t6' A. 

'ISe6 Grantham r. Hawley, suprSty Gilb. Ev. 213 J; 

ttiit We the cases suprh. ' '• " '' "f'» 

'^'^Beniint for a term determinable ti?pon li'lift. 
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80«ed the land ia Bpring, first with Wlej, aad 
soto.aifter with clovev* Xbo life Q^pijred lA the, 
fdttowing 9unimQr« In the autumn the tenant 
mowed, the barley, together with a little of ,tbe 
clover plant which had sprung up ; the .clover, so 
taken made the barley-straw more valuable, by 
being mixed with it ; but the increase of the value 
did not compensate for the expense of cultivating 
the clover, and a fajnner would not be paid sudi 
expense in the autumn of the year in wl^ich it was 
sown. The reversipner came intq posse,ssioi^ in 
the winter, and tool^ two crops of the same clover. 
after more than a year had elapsed from the sow- 
ing. Held, that the tenant was not entitled .to 
emblements of either of these two crops; firsts 
because emblements can be claimed only in a crop 
of a species which ordinarily repays the labour by 
which it is produced within the year in which that 
labour is bestowed; and Sdly, because even if the 
plaintiff were entitled to one crop of a vegetable 
growing at the time of the cesser of his interest, 
this had been already taken by him at the time of 
cutting the barley. Graven v. Weld, 5 B, & Ad. 
105. ; 2 Nev. & M. 725. 

A lea^e of lands contained a condition, ^* That if 
tb^ lessee, should commit an act of bankruptcy 
whereon a commission should issue, and be shoujld 
be declared a bankrupt, or if he should become an 
insolvent or incur any debt on which any judg- 
ment should be signed, entered up, or gjiven 

I 4 
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agaiDBt him, or on which any writ of fieri facias 
or any other writ of execution should issue, it 
should be lawful for the lessor to enter into the 
demised premises, and the same again to have, 
repossess, and enjoy as in his former estate." 
The tenant gave a warrant of attorney, upon 
which judgment was entered up, and his goods 
taken in execution and sold, and a commission in 
bankruptcy afterwards issued against him. The 
lessor entered for the forfeitures. Held, that he 
was entitled to the emblements. 

For further information on this subject the 
reader is referred to Co. Lit. 55b.\ 1 BoU» Abr. 
728.; Gland's case, 6 Co. 116., Gilb. Et. 208.; 
Bulwer v. Bulwer, 2 B. & AL 470. Aaon. ; Cro^ 
EL 61.; Davis v. Eyton, 7 Bingh. 154.,' and 
1 Williams Ex. 562, et seq.y 3rd ed. 
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SECTION in. 

JScclesiastical Persoiu, 



Quasi Tenants for Life. — May devise Profits of growing 
Crops in case of Resignation, — If Parson die before 
Severance, 

Quasi Tenants far Life. — - Archbishops and 
Bbhops were formerly considered as tenants in 
fee simple of the lands which they held in right 
of their churches. As to rectors, parsons, and 
vicars, Lord Coke says, 1 Inst. 44 a.. Id. 341 a. & 
b.. Lit. 6. 648., that for the benefit of the church 
and of their successors, they were in some cases 
esteemed in law to have a fee simple qualified ; but 
to do anything to the prejudice of their successors, 
in many cases, the law adjudged them to have in 
effect, but an estate for life. Since the several 
statutes by which all ecclesiastical persons and 
corporations are restrained from alienation except 
by leases for three lives or twenty-one years, they 
are generally considered as quasi tenants for life 
only. Cru. Dig. tit. 3. ch. 1. s. 55. 

As, therefore, the incumbent of a benefice is a 
tenant for life, his right to remove fixtures will, in 
a great measure, be> governed by the rules and cases 
that have been already laid down and discussed 

I 5 
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in the 3rd chapter in this book. Disputes, more- 
oyer^ between ecclesi^tical pettions, can only arise 
with regard to mere ornamental fixtures. 

It is said in Bum's Ecc. Law, that "If ah 
incumbent enter upon a parsonage house in wKch 
there are hangings, grates, iron backs to chim- 
neys, and such like, not put there by the last 
incumbent, but which have gone from successor 
to successor, the executor of the last incum- 
bent shall have them ; but it seemeth l3iat they 
shall continue in the nature of heirlboms: but 
if the incumbent fixed them there only for his own 
convenience, it seemeth that they shall be d^ttHfed 
as furniture or household goods, and shall' gb to 
his' executor." See ante^ p. 166. ■ ' 

T'h^ ornaments of a bishop's chapel piass" to the 
successor, and not to the executor. CarUste^(Bi- 
shdp^s) case, 21 Ed. 3. 48. ; Corven's case, 12 
E. Co.' 106. 

It 'should seem, that a pslrs6n; or' his p^:^^^ 
tepyeselitative, would hav^fe a reasonable ibnd from 
ihl^'aVbidaiice of the living, orthted^tieas^ c(f tl^iii- 
ciimbent, to remove such ornamental flxttit^^'tf, 
hdWevdi*, he re)9igh'his'liViftg,'he cailiidt, it fiSWtild 
Seem, remove any thing affixed t6 th!e freehold. 
See BulWer v. 'Bulwer, 2 B. & AL 47tt ; Betltem 
V. Gregg, 10 Bingh. 352. ' 
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enacted \>j, the stat. 28 .H. 8, c, ,11. & 6. tHt ip 
case a^7 incumbent before his death hath caused 
any of his^lebe lands to be manured and sown at his 
qwn proper costs and charges^ with any com or 
gnduj that then all the said incumbents may 
make and declare their testaments of all the profits 
of. th^.com growing upon the said glebe lands 
80 ijQanured and sown. 

Ail tithes^ fruits, oblations^ obventions^ com* 
jQOdities, advantages, rents^ and all other reve- 
nues,, .casualties, and profits growing, risings or 
coming due, during vacation, belong to the ^uc- 
c^^Vs except corn sown by the predecessor and 
not reaped by him, which the predecessor may 
bequeath. 28 H. 8. ell.; see 1 & 2 P. &M. c. 
17. ; and if he do not bequeath such com it will 
gp to his administrator. Swinb. p. 2. c. 11. 

In case of Resignation. — But if the incumbent 
resign his benefice, he is not entitled to any emble- 
mento. Bulwer v. Bulwer, 2 B. & Ad. 470. . If, 
hoveyer, he avoid his benefice in law by accepting 
another^ he does not lose his right to the profits 
until he is actually deprived and the benefice be- 
come void defq.ctOy as well as dejure^ Haltqn v. 
Cove, 1 B, & Ad. 538. And if he be patron 
himself to the avoided benefice, and present 
thereto, the presentee is entitled to the profits 
from the time of presentation. Betham v. Gregg, 
10 Bing. 352. 

If Parson die before Severance^ — If a person 

z 6 
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SOW his glebe land and die before severance, and 
after his successor is admitted, instituted, and in- 
dented before the com is cut, it shall go to the 
executors and administrators of the deceased 
Bum's Ecc Law, 410., 9th ed. 

■ 

The representatives of the deceased incumbent 
are entitled under the 4 & 5 W. 4. c 22. to a pro- 
portion of the rents on leases which determine 
on the death of the incumbent, and to moduses, 
compositions, &c. becoming due at fixed periods 
by virtue of any instrument executed after the 
16th June, 1834. So also are representatives 
entitled to a proportion, where the successor con- 
tinues a composition made by his predecessor, and 
receives the whole from the last payment. Wil- 
liams ». Powell, 10 East, 269. 

Where there is a right to emblements, the 
law confers a right to enter, &c. to cut and carry 
away. Co. Lit. 65, 56. See Plowden's Queries, 
239th. 
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CHAPTER Vm. 

Of the Time when Fixtures should be removed, aid the 
Liability to repair Ir^ry caused by their Removal, 



Sect. L As respects the Time of Removal, 

Sect. II. As respects the Injury caused by Removal, 



SECTION I. 
As respects the Time of Removal. 



Time of Removal early established. — Whether since ex» 
tended^ — When Lease renewed. — Rule now settled. '- Te^ 
Turnt may extend his Right. — Landlord's Consent. — Effect 
of a Declaration by Tenant not to abandon. — When 

' Tenancy of uncertain Duration. — Executors of Tenant 
for Life. — When Tenancy determined by Act of Tenant, 
— Custom. 

Time for Removal early established. — The li- 
mitation as to the period within which a lessee 
may remove fixtures was established, it will be 
recollected, so long back as Henry the Seventh's 
time. In the Year Book, 20 H. 7. 13. pi. 24., it was 
laid down, that " durant le terme ilpeut remuer eux, 
Mais sHl souffert eux etre fixe al terre apres le fin 
del termy doneqHls appeirt al lessor ; " and this de- 
cision has been recognised and supported by a con- 
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tinued series of cases down to the present day. 
See Pool's case, 1 Salk. 368. ; Exp. Quinoey, 
1 Atk. 477. ; Dudley v. Ward, AmbL 113. ; Lee 
V. Bisdon, 7 Taunt. 191. ; Elwes v. Maw, 3 East, 
38. ; Buckland v. Butterfield, 4 Moore, 240. ; 
Colegrave r. Dias Santos, 1 B. & C. 79. ; Lyde 
V. Bussell, 1 B. & Ad. 394. ; Weeton v. TVTood- 
cock, 7M.&W. 14. 

Whether since extended. — But in the year 
1801, the case of Penton v. Bobart, 2 East, 
88., 4 Esp. 33., came before Lord KenyoHi ai^d 
from the observatioos of his Lordship it \m been 
supposed that it was his intention to extend .the 
time limited by the cases above cited. T)ie &cts 
of that case, however, were peculiar ; for tbe^ the 
tenant remained in possession after the expiration 
of his term, and was in fact in possesf^onatitl^ 
time of the removal. Now the principle which 
was established in the Year Book above c^tefl« viz. 
f^that if he suffer them to remain fixed ^te^ the 
term, they belong to the lessor," has been ex- 
plained, by Lord Holt in. PpoVs .pase ,(l,S»lfc 
3168.) ; viz. "that after the term they become a 
gift In law to him in the reversion.". If is 
submitted that this rule is founded on the g^und 
of abandonment, which never can arise so long as 
the tenant remains in possession, at least with 
consent of the landlord, which it would ai^>ear in 
Penton v. Bobart the tenant had ; for it will be 
recollected that the plaintiff had recovered judg- 
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iQ«ilt'ln ^jecftment ftgainst iiim fortbesd veorj 
l^^li&i^ ; ^d as^ ke* bad tlie power of turning bim 
Ottt undei! Sb'ittik of' Habere facias possessionem, it 
iattet he ^ifisnmed that he remained in poftsession 
Mi^ the plaintiff's sanction or consent* In this 
Vi^w of the case, therefore, Penton v. Bobart 
cannot be considered as enlarging the rule. 

But it is said that in the Nisi Prius report of 
this case, in 4 Esp. 33., Lord Kenyon says, 
*^ Where a tenant has by law a right to carry away 
'ftny eiiectiotis (jt other things on the premises which 
he* has quitted, the inclination of my mind is, 
tlilat he has a right tO' come on the premises^ for 
the pti^pose of taking them away." Most clearly 
db, t^fa^te the mtle as to his abandonment is pre- 
cluded> for the law is not so absurd as to confer 
a right, without affording a means of exercieing 
that -right. It is however submitted that his lord- 
ship never meant to apply this rule where it could 
be inferred' from the tenant's conduct that the 
articles were left by him for the benefit of the 
landlord ; ' and this is manifest from a question 
asked by his Lordship on the argument of the rule, 
which had been obtained to enter a verdict for 
the defendant, when the circumstances of the triid, 
and what he had then said, were fresh in his re- 
collection; viz. ** Whether, if he had left any 
personal chattel on the premises, as a hogshead of 
wine, he would not have been entitled to it after 
the term ?" his Lordship surely would not have 
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put a question with reference to a caee^ in which 
the presumption of abandonment never could arise, 
if it were his intention at the time to apply the 
above observations to a case where the property 
had vested in the landlord, in consequence of such 
abandonment. But it is abo to be observed, that 
his lordship only speaks of " carrying away," not 
of removing or severing, which shows that he 
considered that the tenant had previously exer- 
cised the right of ownership by removal, and there- 
fore the presumption of abandonment could not 
be supposed to have arisen from his observation. 
In the report of the motion in 2 East, 91., his 
lordship says, " There is no pretence for saying 
that he had abandoned his right to them ;" and he 
also says, " This is a description of property di- 
vided from the realty." 

This case, therefore, is no authority for saying 
that a tenant may, after the expiration of his tenn, 
and after he has quitted, return to the premises and 
sever fixtures, which from his conduct had become 
a gift in law to his landlord. 

Where Lease renewed* — But it may be said that 
Fitzherbert and Shaw, and some more of the 
cases above cited, show that if a tenant at the 
close of his term renew his lease, and acquire a 
fresh interest in the same premises, without re- 
serving his right to remove those fixtures, which 
he had under the old tenantcy a right to remove, 
he may lose his property in them altogether : to 
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which it may be answered^ that those cases have 
reference to express contract^ and if in the renewed 
lease a tenant neglect to reserve his rights^ he may 
be supposed to have abandoned them to his land- 
lordj unless he be permitted to show that a cus- 
tom (a) prevails to the contrary, with reference to 
which he contracted. 

Rule now settled. — Be this, however, as it may, 
the true ground, and that which has been contended 
for above, has in a recent case been laid down by 
Mr. Baron Alderson, viz. that the tenant's tight 
to remove fixtures continues during his original 
term, and during such further period of possession 
by him as he holds the premises under a right 
still to consider himself as tenant. Weeton 'v» 
Woodcock, 7.M. &W. 14. • - 

Ecclesiastical Fixtures. — It should seem that>'a 
paraon, or his personal representative, would hkve 
a reasonable time £rom the avoidance of thetliving, 
or the decease of the incumbent, to remove fi^ 
tures. If, however, he resign the living, he cannot^ 
it should seem, remove any thing attached to the 
freehold. Bulwer v. Bulwer, 2 B. & Al. 470. « 

Tenant mat/ extend his Right-^ As a tenant may 
by express contract vary his right to fixtures under 
the doctrine applicable thereto, so he may also 
extend the time for removing fixtures. See Bum 
V. Miller, 4 Taunt. 745. ; Naylor v. Collinge, ante. 

(a) See Wigglesworth v, Dallison, 1 Leading Cases, et 
notas. 
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.LandloTd^i Consent -^ Where the tenant has a 
right to remove the fixtures^ and he wjshes to 
leave them on the premises after the expiration of 
term, for the purpose of valuing them tp th^ hr 
oomingtenanty or for any other puipose, it is re- 
quisite to have the consent of his landlord. Eor 
if the fixtures remain on the premises after the 
expiration of the term without such consent^ thq 
tenant loses his property .in them* ; MipsI^ tit, 
Lloyd, 2 M. & W. 450. ; and although subsequentiiy 
severed by the landlord, and made chattels*, - the 
tenants right to them does not revive ; even when 
they are fixtures for domestic convenience^ whii<^ 
the tenant might remove, such as belH.i>uUs, 
cranks, wires, &c Lyde v. Russell, 1 B. & Ad. 394* 
But see the principle in Beaty v. Gib|)ons, 16 
East, 166. ' . . ' .1* 

It would seem that if a tenant, in con6eque;i9|e,of 
a verbal agreement with his lajoudlord to p^r^I^ 
his fixtures, neglect to remove thei^ duringithp 
term, be cannot be supposed to hav^ aV^n^lo?^ 
them to his landlord. See Hallen v, j^andfjiCi -3 
Tyrwh. 959. 

The Effect of a DeclaratiQV. by Tenant qfhi^, h^ 
tention.not to abandon^ — ^^Itbsia never been .^cid^ 
wh^ti -would be the effect, of a deqlaxatipn, by ,t}ie 
tenant on quitting the premises, that he,4i^not 
intend to abandon the fixtures to the reversioner. 
< It ift submitted, however, that such a idedBitition 
would not affect his rights, unless, indiedi'lthe'Hili^- 
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lord assented to the tenant's leaving thenion th^ pre- 
mises; be^cattse^ it is the neglect of the tenant to re- 
move the fixtures within the term^ or in othei* words> 
the leaving thein attached to the freehold^ that has 
giTctl' rise to the doctrine of abandonment, and it 
cannot be competent to the tenant to avoid the ef- 
fect of thcat law by a simple declaration, made per^ 
Haips against the will of the landlord. See Master 
». Roe, 8 Ad. & E. 59. ; but see Beaty r. Gibbons, 
16 East, 116. ' 

Whert Tbnxmey of uncertain Duration. — There 
art! cases iti which, from the very nature of the te- 
nancy, the lessee must have the privilege of remov-* 
ing fixtures after the termination of his interest : 
such as, where he holds under any uncertain term 
or contingency, as, for his own life, or the life of 
another, or upon the happening of any event. In 
such caises no presumption of gift arises ; the pro- 
perty must still be in the tenant, for, the term closed 
by th6 act of God, or something equally uncer- 
tain. The tenant, therefore, could not remove 
them within the term, and he must have the right 
of removing them afterwards. Having this right, 
tbbn, the law confers the means of exercising it. 
See tit. ** Emblements," ante^ which however 
must be done within a reasonable time. Weeton 
t. Wdodcock, 7 M. & W. 14.* 

' ^It'ib/asnal ukui adviiible to provide for the rembtftl of 
fetiir^jaft^.^tilij? end of the. twm by a provision to that 
effect in the lease. 
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» Executors of Tenant for Life. — The executors 
of a tenant for life have a reasonable time allowed 
them to remove fixtures after the death of their 
testator. See Bulwer v, Bulwer, 2 B. & AL 470. 

When Tenancy determined by the Act of Tenant* 
—When the landlord enters upon the tenant in 
consequence of his haying forfeited his lease, the 
tenant cannot remove the fixtures. See Storer 
V. Hunter, 3 B. & C. 368. 

Citstom. — As to the effect of custom in a par- 
ticular district, see Wigglesworth v. Dallison, 1 
Dougl. 201. ; Id. 207. n. ; & 1 Leading Cases^ et 
notas. 
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SECTION n. 

As respects the Injvry caused by Removal, 



Tenant bound to repair Injury, — Where fixtures 
may be removed^ and are accordingly taken down^ 
it would seem the tenant is liable to repair any 
injury the premises may sustain by the act of re- 
movaL In Foley v. Addenbrooke, ante, p. 99., the 
Court said, ^^that the lessees have a right to 
remoye them [certain articles referred to], doing 
as little damage as possible, and leaving the pre- 
mises in a state fit to be used for a similar pur- 
pose by another tenant. 13 M. & W. 197, 198, 
199. So it would be but reasonable, if a tenant 
remove a fixture for the purpose of substituting 
one of his own, that he should restore the former 
article, or substitute a similar one for it, on re- 
moving his own. 
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CHAPTER L :/. . ' 

Ofth^ Legal and EquUable Remedies in respect of Fixtures, 
and herein of the Time tuiihin which the Action^ ntuH^ 
brought. 

Of Remedies by Actions at Law, 

Sect. I. Assumpsit. 

Sect. IL Trover. 

Sect. m. Trespass. 

Bbct. IV, Detinue. ''^' ^' 

Sbot. Y. Action on the Case in nature of Wdste, 

SsGT. VI. Time within which Action must he brought 

Sect. VII. Of the Relief granted by Courts ofEqm^. 



Of Remedies by Action at Law. 
SECTION I. 



When it lies. — Form of Declaration, — Hoto described. 

The preceding part of this work having been 
devoted to the consideration of the rights of the 
several parties possessing property in fixtures^ it 
remains still to be ascertained what remedies 
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exist, as well at Common Law as in Equity, to 
enforce such rights. 

When it lies. — Where there is any express or 
implied contract with reference to the purchase 
and valuation of fixtures, such contract may be 
enforced in this form of action ; so also a party 
whese fixtures have beeti- tortiously removed and 
converted may also sue in this form of action, 
waiving the tort. 

Form of Declaration. — Where there is an en- 
tire contract to do several things of which the 
purchase of fixtures forms a part, it is not com- 
petent to the plaintiff to split the contract so as 
to recover in indebitatus assumpsit for the price of 
the fixtures, but he must declare specially on the 
contract. Thus, where, by an agreement between 
the plaintiffs and defendant, the latter was to 
accept an assignment of a lease of a farm from 
the plaintiffs, and to take the fixtures and crops 
at a valuation^ and was afterwards let into pos- 
session of the fixtures and the crops valued to 
him, but the lease was never assigned, it was held, 
that indebitatus assumpsit would not lie for the 
price of the fixtures and crops, and that the plain- 
tiffs' only remedy was by a special action on the 
agreement ; Lord Ellenborough being of opinion 
that it was an entire agreement. Neal et ah 
V. Viney, 1 Campb. 471. 

In Hallen r. Kunder, the price of fixtures was 
recovered under an indebitatus assumpsit for 



192 OF ASSUMPSIT. 

fixtures and effects bargained and sold. 3 TyrwL 
959. 

So in Watson r. Salmon, 4 Moore, 73., where 
a party had agreed to take fixtures at a yaluationj 
and a valuation was accordingly made, it was 
held that the appraised value of the fixtures might 
be recovered on an account stated. 

How described. — Fixtures ought not to be de- 
scribed as "goods." Nutt r. Butler, 5 Esp. 176.; 
Lee V. Bisdon, 7 Taunt, 188. But see Pitt i\ 
Shew, 4 B. & Al. 206. ; and see also Niblet v. 
Smith, 4 T. B>. 504., where a lime-kiln was de- 
scribed as goods and chattels in an action of 
replevin. 

Where, in a declaration in assumpsit on a 
written agreement, for not permitting the plaintiff 
to take possession of certain apartments in the 
defendant's house, agreed to be let by him to the 
plaintiff in consideration of a certain annual rent, 
it appeared, by the agreement, that the fixtures in 
the rooms were specially enumerated therein:— 
Held, that an omission of the fixtures in the 
declaration, was no variance. Ward v. Smith, U 
Price, 19. 

K an incoming tenant purchase fixtures belong- 
ing to the landlord, from the outgoing tenant, the 
former may recover the money so paid in an 
action for money had and received. Kobinson t?. 
Anderson. Peake, 129. 
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SECTION n. 

Trover, 



In what Cases it lies. — Fixtures must he severed. — Duritig 
ike Term. — When Lease forfeited. — Vendee cannot sue 
for Fixtures not mentioned in Deed of Sale* — Nor in Mort* 
gage. — Where usually valued between ovtgoing and in- 
coming Tenant. — Where Fixtures, being wrongfully 
removed, were sold under a Fi. Fa. — Tenant may main' 
tain Action against Third Party. — By Mortgage. — De- 
daraOan for Goods, Chattels, and Fixtures good after 
Verdict. — Conversion. 

In what Cases it lies. — FoB the unlawful^ or 
wrongful removal or severance of fixtures from 
the freehold^ accompanied by their asportation or 
conversion, an action of trover may be main- 
tained in order to recover their value. Bar. Abr, 
(A) " Trover." 

In the first voL of Chitty on Pleading, 7th ed., 
it is laid dowa that this action is confined to the 
conversion of goods or personal chattels. It does 
not lie for fixtures eo nomine^ nor for injuries to 
land, or other real property, even by a severance 
of a part of what properly belongs to the free- 
hold, unless there has also been an asportation. 
An incoming tenant, though entitled to the grow - 
ing crops, cannot support trover against the out- 

E 
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going tenant for taking them away. Boraston e. 
Green, 16 East, 77. 79.; Davis v. Connop, 1 Price, 
53. But see Davis v. Jones, 2 B. & AL 165. 

" But if after the severance from the freehold, 
as in the case of trees, or fixtures, or earth, the 
property severed be taken away, trover may be 

So if a tenant during his tenancy remove a 
dung heap, and at the time of so doing dig into 
and remove virgin soil, that is beneath it, the 
landlord may maintain trover for the removal of 
the virgin soiL Higgin v. Mortimer, 6 C. & Fa. 
616. 

Must be severed. — So long as fixtures axe at- 
tached to the freehold, trover cannot be brought 
for the recovery of them. Exp. Quincey, 1 AtL 
478., per Lord Harwich. See Lee v. Bisdon, 
7 Taunt. 191.; Davis v. Jones, supr& Kutt r. 
Trotter, 5 Esp. 176. 

A lessee cannot, even during his term, maintain 
trover for fixtures attached to the freehold. 
Mackintosh v. Trotter, 3 M. & W. 186. 

During the Term. — Nor even after his term, 
where he has neglected to remove them whilst hib 
tenancy « existed, and this, although they have 
been reduced to a chattel state by the landlord: 
therefore, where the yearly tenant of a house had, 
at his own expense, during his term, hung bells, 
but quitted the premises without removing them, 
it was held, that by remaining fixed to the free- 
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hold after the expiration of the term, they be- 
came the property of the landlord^ and that the 
tenant could not maintain trover for them after 
the landlord had severed them from the freehold. 
Lyde v. Bussell, 1 B. & Ad. 394. 

Where Lease forfeited, — So where a lease was 
forfeited by the bankruptcy of the lessee, and the 
lessors entered upon the assignees in order to en- 
force the forfeiture, and three weeks afterwards 
the assignees of the lessee still continued in pos- 
session, and removed and sold a fixture put by the 
lessee for the purposes of trade, and the jury found 
that it was not removed within a reasonable time 
after the entry of the lessor : Held, that they had 
no right so to remove it, and that the lessor might 
recover it in trover. Weeton v. Woodcock et al., 
7 K & W. U* 

Where the lessee of certain collieries assigned 
goods and chattels, and engines partly affixed to 
the freehold, the plaintiffs and the lessors after- 
wards took possession of the collieries by reason of 
a forfeiture. It was held, that the plaintiffs could 
not maintain an action of trover against the sheriff 
who had taken the engines under a^. fa. against 
the lessee, inasmuch as the latter had not detached 
them. M'Intosh v. Trotter, 3 M. & W. 184. 

Vendor cannot sue for Fixtures not mentioned in 



• Semblej such would have been the case eyen without 
such findiiig of the jury. 
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Deed of Sale. — Where a freehold mansion-Jioiise 
was sold by public auction without any stipulation 
on the part of the owner that the fixtures were to 
be taken and paid for separately, and the vendee 
who had paid the purchase-money entered into 
possession under the conveyance : Held, that the 
fixtures still remaining in the house, passed to the 
vendee of the freehold, and were not the subject 
of trover. Colegrave v. Dias Santos, 2 B. & C. 
76., 3 D. & R 255. 

Nor^ in Mortgage. — The lessee of a house con- 
taining fixtures executed an assignment of the 
premises by way of mortgage, not mentioning 
the fixtures. He afterwaSs assigned the p^ 
mises, and all his estate and effects, to trustees. 
The trustees being in treaty for a sale of the fixt 
tures, the mortgagee, whose principal and interes- 
were due, took forcible possession of the house, 
and refused on demand to deliver the fixtures np. 
The trustees brought trover. Held, that they 
could not recover for the fixtures. Longstaif 
et al V. Meagoe, 2 Ad. & E. 167. See Mount v. 
Bell, ante, p. 110. 

Where usually valued between outgoing and zn- 
coming Tenant, — Certain parts of a machine had 
been put up by the tenant during his term, and 
were capabale of being removed without either 
injuring the other parts of the machine or the 
building, and had been usually valued between 
outgoing and incoming tenant. Held, that these 
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were the goods and chattels of the outgoing tenant^ 
for which he might maintain trover. Davis r. 
Jones, 2 B. &AL165.* 

Where fixtures^ being wrongfully removed, were 
sold under aJLfcu — Where the owner of a mill 
demised it to a tenant for a term, and the latter 
clandestinely and without permission of his land- 
lord dismantled the mill of the machinery, which, 
on its being removed, was seized by the sheriff 
under 2k fieri facias, and was sold under his autho- 
rity to a bona fide purchaser : Held, that the land- 
lord might maintain trover against such purchaser, 
though the tenant's term was unexpired. Farrant 
». Thompson, 5 B. & Aid. 826. ; 2 D. & R 1. 

G., the owner of the fittings of a public house, 
demised them to D., who thereupon became tenant 
of the house to a third party imder an agreement 
which gave his landlord a lien on the fittings. G. 
was present at the execution of such agreement. 
D. afterwards sold the good-will and fittings, 
without G.'s knowledge or consent, to W., who, 
bemg told by the landlord that D. was his tenant^ 
bought them bona fide in ignorance of G.*s title. 
Held, that G. could not maintain trover for the 
Sittings against W., and that the defence was ad- 
missible on the plea of " not possessed." Gregg 
». WeUs, 10 Ad. & E. 90., 2 Per. & D. 296. 

* The outgoing tenant hod the permission of the land- 
lord to leave them on the premises. 

K 3 
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TenaiU may maintain Action affoinst Third Party, 
— A tenant hasduring the term a BofiEicient interest 
in the fixtures which belong to his landlord to 
entitlehimto nudntain trover against a third party 
who wrongfully removed them, although at the end 
of the term he may be bound to leave them for 
the use of the landlord. Boydel v. M'Michael, 
1 C. M. & R. 177. 

By Mortgagee. — So also the mortgagee of a kase 
under which the tenant (the mortgagor) was bound 
to leave the fixtures behind him after the lease 
expired, for the use of the landlord, was held 
to have such an interest in the fixtures erected 
before the mortgage, as would maintain trover 
against the assignee of the mortgagor, for remov- 
ing the fixtures. Hitchman v. Walton, 4 M. & 
W. 416. : or he may maintain trespass for them. 
See Lord Abinger, id, 414. 

Declaration for Goodsy Chatteh, and Fixtures 
good after Verdict — The word fixtures does not 
necessarily mean things affixed tothe freehold ; and 
therefore, in an action of trover for goods, chattels, 
and fixtures, where damages were assessed generally 
on the whole declaration: It was held, that it must 
be intended after verdict, that the jury had not 
awarded damages in respect of fixtures attached to 
the freehold. Sheen v. Sitchie, 5 M. & W. 175. ; 
3 Jur. 607. ; Sheen & Evans, 7 DowL 335. 

Conversion, — If the reversioner, having refused 
while off the premises to allow a tenant to remove 
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a wooden bam resting upon a brick foundation by 
weight alone, afterwards, whUe athiid party is in 
possession of the land, come on the land and prevent 
the tenant from entering to take the barn away ; 
this is a conversion by the reversioner. Wansbrough 
V. Maton, 4 A. & E. 884., 6 Nev. & M. 369. 

The forcible taking possession of a house and 
fixtures by the assignee of a term in the house, is 
not a conversion of such fixtures. Longstaff v, 
Meagoe, 4 Nev. & M. 211. 

The severing of a thing from the freehold, as 
the taking down the door of a house, is not a con- 
version, for a conversion can only be of a personal 
chattel "Wood v. Smith, Cro. Jac. 129. 

For further information as to the declaration, 
pleading, and proof, see the different works on 
these subjects. 
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SECTION m. 

Of TretpoM. 



Where Actum lies, — Possesnan requisite. — Who may sue. 
— Tenant cannot be sued during ihe Term. — De Bom 
asportatis by Landlord. — Where Severaruse and Aspof' 
tation one continuous Act. — Who has the Property tn 
Materials of a Bridge dedicated to the Public. — Whether 
Tenant loses Jiis Property in Fixtures on Severance.— 
Trees. — Declaration. 

Where Action lies. — Whebe fixtures have been 
severed from the freehold^ they may form the sub- 
ject of an action de De bonis asportatis^ but where 
they remain annexed to the freehold, the same 
rules will apply as if the action of trespass had been 
brought for an injury to the real property. 

Possession requisite. — The gist of this action is 
the injury to the possession, and the general role 
is, that unless at the time the injury was com- 
mitted the plaintiff was in the actual possession, 
trespass cannot be supported. R. v. Watson, 5 
East, 485. 487. 

}F7io may sue. — And therefore, although a tenant 
may during his term bring an action of trespass 
against his landlord or a stranger, for the removal 
of fixtures attached to the freehold, because, he has 
the actual possession at the time of the trespass; see 
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Pitt V. Shew, 1 B. & AL 206. ; Twigg v. Potts, 1 
Cr. M. & R 89., 3 Tw. 969. ; yet for this reason 
the hindlord cannot in such case maintain this ac- 
tion for such injury ; it must be brought in the 
name of the tenant. 

Tenant cannot be sued during Term. — So nei- 
ther can he sue the tenant in trespass for the wrong- 
ful removal of fixtures from the freehold during 
his term. 

De Bonis asportatis hy Landlord. — But as the 
general property of chattels personal draws after 
it the legal possession, the person having such right 
of property may maintain trespass De bonis a^por- 
tatis, for the removal of fixtures from the freehold, 
which thereby become mere personal chattels, and 
immediately vest in the landlord. 

When Severance and Asportation one continuous 
Act. — It has however been doubted whether the 
landlord can maintain such action when the se- 
verance and asportation are one continuous act 
See Udal «?. Udal, Aleyn, 82.; Berry v. Beard, 
Pahner, 327. But it must be recollected, that on 
the severance of fixtures, they become personal 
chattels, and vest immediatly in the landlord, who 
then acquires the right of possession, which is 
sufficient to maintain an action of trespass ; and 
that it is this injury which confers the right of 
action, and not the asportation. 

IVho has the Property in Materials of a Bridge 
dedicated to tlie Public. — In Harrison r. Parker, 
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et oLy 6 East, 154., it appeared tliat A. granted 
liberty, licence, power, and authority to B. and lus 
heirs to build a bridge on his land, and B. con- 
Bented to build the bridge for public use, and to 
repair it, and not to demand toll ; and it was held, 
that the property in the materials of the bridge, 
when built and dedicated to the public, still con- 
tinued in B., subject to the right of passage by the 
public; and when severed and taken away by a 
wrong doer, he may maintain trespass for the as- 
portation. 

Whether Tenant loses his Properly in Fixtures 
on Severence. — In Pitt v. Shew etaL^ 4 B. & AL 
206., the tenant was allowed to recover in trespass 
for the wrongful removal of fixtures under a dis- 
tress warrant ; however, it is doubtfiil whether this 
case can be considered law, for the tenant lost his 
property in the fixtures on their severance, they 
having then vested in the landlord ; yet it might 
be answered, that the landlord would be estopped 
from saying that the property had vested in him 
in consequence of his wrongful act- It is never- 
theless conceived that the tenant would be entitled 
to recover damages for the act of severance. See 
Twigg V. Potts et ah, 3 Tyr. 969., which was an 
action of tresi^ for removing under a distress 
for rent, certain fixtures belonging to a black- 
smith, viz. bellows, anvils, and blocks, vices, 
lathes, shelves, grates, grindstones, and benches. 



OF TRESPASS. 2Q3 

Trees. — Where trees are excepted in a lease, 
the lessee has no interest therein, and cannot sue 
even a stranger for cutting them down, though he 
might for the trespass to the land ; and in such case 
the lessor may support trespass against the lessee 
or a stranger, if he either fell or damage them ; 
but if there be no exception of the trees in the 
lease, the lessee has a particular interest therein, 
and may support trespass against the lessor or a 
stranger for an injury to them during the term ; 
but the interest in the body of the trees re- 
mains in the lessor as part of his inheritance, and 
he may support an action on the case against a 
lessee or a stranger for an injury thereto, or even 
trover if they be cut down and carried away. 1 
Saund. 322.,n. 5. ; Gordon v. Harper, 7 T. B. 13.; 
Com. Dig. tit. " Biens ;" Athersoll w. Stevens, 1 
Taunt. 190—194. ; Blackett v. Lowes, 2 M. & 
S. 498. 

Declaration. — In a declaration in trespass for 
taMng the plaintiff's goods, chattels, and effects, it 
was held that the value of fixtures might be reco- 
vered imder these terms. Pitt u. Shew, 4 B. & Al. 
206. ; see Dalton v. Whittem, 3 Q. B. 961. ; 
Hogan V. Jackson, Cowp. 304. 

For further information on the pleadings in this 
form of action, and the proof, the reader is re- 
ferred to the several works on these subjects. 
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SECTION IV. 
Detinue and Replevin, 



Asi on the mstant of severance of fixtures (the 
tenant's qualified property in them being deter- 
mined) they vest absolutely in the landlord^ it 
should seem that he may sue in detinue to recoyeri 
not only the possession of them^ but damages for 
their detention. 

Bepkvin. — Replevin can only be supported for 
taking personal chattels^ and not for taking things 
attached to the freehold, and which are in law con- 
sidered fixtures ; 2 Saund. 84. ; Niblet v. Smith, 
4 T. R. 504. ; and cannot be delivered to the dis- 
trainer upon a writ of retomo habendo. Hence 
it does not lie for trees or timber growing. The 
general rule is, that replevin lies for any thing that 
may by law, be distrained. Bac. Abr., " Replevin 
and Avowry " (F); Com. Dig., "Replevin," (A) ; 
1 Chitt. on Pleading, 182. 

This would seem to be doubtful, for fixtures on 
their severance become to all intents and pur- 
poses goods and chattels, and may be sued for in 
trespass as such : after the act of severance they 
no longer partake of their real character. 
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SECTION V. 
Action an the Case in nature of Waste. 



Old Wriiof Waste.'^By whom brought.-^ Tenant in Tail 
after Possibility, — Against whom brought, — Executor of 
Lessee, — Action abolished^ and Case substituted. — Who 
may sue. — Where Action lies. 

Old Writ of Waste. — FORMERLY the remedy for 
mjuries to the freehold committed by particular 
tenants was by writ of waste, and this, whether 
committed upon the land itself, or upon a per- 
sonal chattel which had been annexed to the firee- 
hold, such annexation having the effect of so 
completely identifying the chattel with the land, 
as to cause it to be considered part and parcel of 
the freehold. Co. Lit. 53 a. ; 2 Saund. 259. n. 11., 
6th ed. 

By whom brought, — This action could only be 
brought by him who has the immediate reversion, 
or remainder in fee or in tail, to the disinherit- 
ance of whom the waste is always alleged to have 
been committed. Co. Lit. 53 a. ; 2 BoL Abr. 
829. ; Cro. Jac. 688. See Moor, 387., 5 Rep. 76., 
Jones, 51. 

So if a lease for life be made remainder for 
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years, the reversioner or remaindermim may bring 
the action, notwithstanding the mesne remainder. 
Co. Lit. 54 a. ; 2 Inst. 301. 

Tenant in Tail after Possibility. — It is held 
that tenant in tail after possibility cannot have 
the action, for in effect he is only tenant for life. 
2 KoL Abr. 825. pL 5. ; Co. Lit. 53 ft. Nor can 
any person maintain this action unless he had an 
. estate of inheritance at the time when the waste 
was committed; and therefore it does not lie by an 
heir for waste done in the life of his ancestor. 
2 Inst. 305. ; see also Bacon v. Smith, 1 Q. B. 
345., 4 P. & D. 652., and 2 Saund. 252 a., n. h, 
6th ed. Nor by the grantee of a reversion for 
waste done before the grant to him. 2 Saund. 
252. n., 6th ed. 

Against whom brouffht. — At common law this 
action lay only against tenant by the courtesy, 
tenant in«dower, or guardian. But by the sta- 
tute of Gloucester (6 Ed. 1. c. 5.) the action was 
given against lessee for life or years, or tenant 
pur autre vie; 2 Inst. 30 L; or against the 
assignee of tenant for life or years, for waste 
done after the assignment. Sanders v. Norwood, 
Cro. El. 683. 

Executor of Lessee. — If a lessee for years com- 
mit waste and die, an action of waste will lie 
against his executors or administrators. But the 
executors or administrators of a tenant for years 
are punishable for waste done while they are in 



ACTION ON THE CASE. 207 

|)osses6ion. 2 Inst. 302. ; 1 Cm. Dig. tit. 8. ch. 2. 

8.11. 

• 

Action abolished, and Case substituted. ^-^Tlus 

action having become obsolete^ it was finally abo- 
lished by the 3 & 4 W. 4. c. 27. s. 36., and an 
action on the case in nature of waste has been 
Bubstituted for it. Upon the advantages derived 
from the establishment of this form of action, 
Mr. Williams, in his able note to the case of 
Greene ». Cole, .2 Saund. 252 a., says, " That 
the plaintiff derives the same benefit from it as 
from an action of waste in the tenuit, where the 
term is expired, and he has got possession of his 
estate, and consequently can only recover damages 
for the waste ; and though the plaintiff cannot in 
an action on the case recover the place wasted when 
the tenant is still in possession, as he may do in 
an action of waste in the tenet, yet this latter 
action was found by experience to be so imper- 
fect and defective a mode of recovering seisin of 
the place wasted, that the plaintiff obtained little 
or no advantage from it ; and therefore, where the 
demise was by deed, care was taken to give the 
lessor a power of re-entry in case the lessee com- 
mitted any waste or destruction, and an action on 
the case was then found to be much better adapted 
for the recovery of mere damages than an action 
of waste in the tenuit It has also this further 
advantage over an action of waste, that it may be 
brought by him in reversion or remainder for life 
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or years, as well as in fee or in tail^j and the 
plaintiff is entitled to costs in an action on the 
cafle, which he cannot have in an action of waste, 
who may sue where a lessee for years mortgaged 
his lease and all his estate and interest in the 
premises, and afterwards became bankrupt. Held, 
that the mortgagee might declare in case as re- 
versioner against the assignee of the tenant for 
the removal of fixtures from the premises whereby 
they were dilapidated and injured. Hitchman v, 
Walton, 4 M. & W. 409. 

An action on the case for waste, or for sever- 
ing fixtures, may be brought by the executor of 
the reversioner or party injured thereby, when 
such acts have been committed within six calendar 
months previous to his decease, provided the 
action be brought within one year after the de- 
cease. 3 & 4 W. 4. c 42. s. 2. 



* " But it must be observed that in Co. Lit. 536., it is 
said : — * Note, aflter waste done there is a special regard to 
the continuance of the reversion in the same state that it 
was at the time of the waste done.* And the action of 
waste is there said to * consist in privity.* The passage in- 
deed has reference to the old form of action, but the rule 
applies equally to an action on the case in the nature of 
waste.^ Bacon v. Smith, 1 Q. B. 349., per PattUon J. Ac- 
cordingly, where A. and his wife being seised of a messuage 
for their joint lives and the life of the survivor, all l£e 
estate and interest of A. became vested in the defendant, 
who permitted waste during A.*s lifetime, it was held 
that the wife who survived her husband could not maintain 
an action on the case against the defendant in respect of 
such waste. Id.*' 
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fFhen Action lies, — The action on the case may 
be brought for pennissiye waste as well as for 
voluntary.* And where the lessee even cove- 
nants not to do waste^ the lessor has his election 
to bring either action on the case, or of covenant 
against the lessee for waste done by him during 
the term. Kinly side v. Thornton, 2 Bl. Bep. 1111. 

This subject is most fully discussed in 2 Saund. 
Rep. 252., et seq. ; in Chitty on Pleading, 157. ; 
and see 2 Id. n. /. ; where also the forms of declar- 
ation and other pleadings will be found ; and see 
also Eanlyside v. Thornton, supra 1 H. BL 258., 
3 East, 38., 1 B. & B. 54. 

For the evidence to support this action, see 
PhiL on Ev., Stark, on Ev., and Ros. on Ev., 
&c 



* It has been doubted whether an action on the case can 
be maintfdned for permissive waste against any tenant for 
years. See Gibson o. Wells, 4 Taunt. 764. ; Heme v, Bem- 
hofw, 7 Taunt. 392. ; Jones v. Hill, 1 Moore, 100. ; and see 
2 Saund. 252 i^. n. t. ; 1 Chit, on Pleading, 158. 
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SECTION VI. 
Time wUhin which Action nuut be brought 



An action of trover, trespass, or detinue, for 
taking away, converting, or detaining articles 
severed from the freehold, which are goods and 
chattels, may be maintained by the executors of 
the party entitled thereto, at any time within 
six years after the act committed. 4 Ed. 3. c 7. 
But if the party wrongfully severing a fixture 
die, no action can be maintained against either 
for the injury to the land, or for the recovery of 
the thing severed, unless the injury was com- 
mitted within six calendar months before his de- 
cease, and the action be brought against his exe- 
cutors or administrators within six calendar 
months after they shall have taken upon them- 
selves such characters respectively, and the da- 
mages when recovered will be payable as simple 
contract debts of the deceased. 3 & 4 W. 4. 

C. 4^. S. j6» 

Case. '^^ An action on the case in the nature of 
waste for an injury to the reversion, or for sever- 
ing fixtures and the like, whidi are injuries to 
real property, may be brought by the executors 
of the reversioner or party injured thereby, where 
such acts have been committed, within six calendar 
months previous to his decease. Id. 
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SECTION vn. 

Of the Relief granted hy Courts of Equity. 



Advantages of Injunction over Action at Law. — Timber, — 
Property must be affixed, — Dove-cote, — Privity of Es- 
tate. — Actual Waste, — Right doubtful. 

Advantage of Injunction aoer Action at Law. — 
The redress by action at law for any injuries done 
to the freehold by the removal of fixtures, being 
of a remedial nature, slow and inadequate in its 
results, the courts of equity have afforded one 
of a preventive nature by injunction, whereby the 
progress of injuries of this description to real 
property may be anticipated, and by timely inter- 
ference put a stop to. The great advantage that 
this proceeding has- over an action at law is, that 
it offers a prompt and efficacious mean of pre- 
venting a tenant from committing waste on the 
premises; whereas an action at law only com- 
pensates for the injury actually sustained, and that 
too by pecuniary damages which are by no means 
equivalent to the loss incurred. And where 
waste has been already committed, this court will 
restrain the continuance of it, and also grant an 
account, and decree satisfaction for the waste 
conmdtted. See Jesus' College v. Bloome, 3 Atk. 
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262. ; in which respect it is equally efficacious 
with an action at law. 

JHmber. — So the Court will restrain the carry- 
ing away of timber which has been cut down. 
1 Ves. J. 93. 

Property mtist be affixed. — But it must appear 
clear that the property in dispute is affixed to the 
freehold. See Kempton v. Eve, 2 Ves. & Bea. 
349., per Lard Hardwiclu 

In what Cases the Court will interfere, — The 
Court of Chancery will, at the instance of the 
owner of the inheritance, or of the remainder- 
man for life, as also of the remainderman in fee, 
although there is an intermediate estate for life, 
restrain a tenant for life or years from committing 
waste. 

An injunction will in some cases issue against 
a stranger where the damage contemplated is of 
an irreparable nature, and of long continuance. 
Coulson V. White, 3 Atk. 21. 

Tenant for Life without Impeachment of Waste. 
— Injunction refused to restndn the father, who 
was tenant for life without impeachment of 
waste, from removing a wood floor he had placed, 
and young oak trees he had planted, breaking up 
meadow land, &c To ground such an injunction 
there must be waste and spoliation, and no delay 
in applying for it. Piers v. Piers, 1 Yes. 521. 

Dovecote. — Waste is conmiitted by destruction 
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of dove-cote, but not by removing presses, &c., 
unless fixed Kempton r. Eve, 2 Yes. & Bea. 349. 

Privity of Estate, — The interference of the 
Court is based on privity of estate between the 
reversioner and the tenant. 

Actual Waste. — The Court, however, will not 
grant an injunction on slight or uncertain grounds, 
and there must be an actual waste, or some act 
from which the intention is fuUy evinced. Gib- 
son r. Smith, 2 Atk. 183.; Jackson v. Cater, 
5 Ves. 688. ; 7 Id. 309. ; 10 Id. 54. ; 6 Id. 706. ; 
DicL 101. ; iJac. & W. 653. ; Bam. 497. 

Right dovhtful. — Where the right is doubtful, 
the Court will restrain tenant until the right be 
determined at law. Sunderland v. Newton, 3 Sim. 
450. 

It will be quite unnecessary in a work of the 
present nature to continue this inquiry further ; 
the reader is referred to Eden on Injunctions ; 
Com. Dig., tit. " Chancery," and the several other 
Digests. 
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CHAPTER IL 

Of the Application of the Criminal Law to Fixturet. 



Not subject of Larceny at Common Law, — LegislaHve Pro- 
tnsion$. — When Possesion obtained wttA intent to ittd 
under an Agreement. 

Not subject of Larceny at Common Law, — At 
common law^ fixtures are not the subject of lar- 
ceny. The severance of things attached to the 
freehold^ with intent to steal and cany them 
away, was not therefore considered a felony of 
which land could not be the subject ; nor, by con- 
sequence, that which was annexed to it, which 
could have no existence as distinct from the land, 
and so incapable of being stolen. 1 Hale, P. C. 
510. ; 2 East, P. C. 587. Unless indeed the thief 
after severance allow it to remain some time 
on the premises, and then take it away. See 
4 Bl. Com. 232. ; Lee v. Risdon, 7 Taunt. 19a; 
Colgrave v. Dias Santos, 2 B. & C. 80., per 
Bayly ^ J. 

Rule laid down, — The criminal law commis- 
sioners, in their Report, p. 1 1., thus state the rule : 
" Although a thing be part of the realty, or be 
any annexation to or imsevered produce of the 
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realty ; yet if any person sever it from the realty 
with intent to steal it^ after an interval which so 
separates the acts of severance and removal that 
they cannot be considered as one continued 
act^ the thing taken is a chattel^ the subject of 
theft, notwithstanding such previous connection 
with the realty. K any parcel of the realty, or any 
annexation to, or unsevered produce of the realty, 
be severed otherwise than by one who afterwards 
removes the same, it is the subject of theft, not- 
withstanding it be stolen instantly after that 
severance." 

Where Possession obtained under an Agreement 
with intent to steal. — Where a person obtained 
possession of a house fraudulently, and with intent 
to steal fixtures, under a written agreement for a 
lease, and stripped the lead from the house, it was 
held that he was guilty of felony for so doing. 
R V. Munday, 2 Leach, 859. ; 2 East, P. C. 594. 

Legislative Provisions. — But now, by legisla- 
tive enactment, larceny may be committed of fix- 
tures, although there be no interval between 
severing and removing them. The 7 & 8 G. 4. 
c 29. s. 44. enacts, that ^^K any person shall 
steal, rip, or break with intent to steal, any glass 
or woodwork belonging to any building, or any 
lead, iron, copper, brass, or other metal, or any 
utensil or fixture, whether made of metal or other 
material, respectively fixed in or to any building, 
or anything made of metal fixed in any land being 
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private property, or for a fence to mj dwelling, 
house^ garden^ or area^ or in any square^ street^ or 
other place^ dedicated to public use or ornament, 
he shall be deemed guilty of felony, and upon 
conviction shall be liable to be puniished in the 
same manner as in the case of simple larceny." 

Where Fixtures broken or destroyed. — And sec. 
3* provides for the unlawful and malicious cutting, 
breaking, or destroying, or damaging with intent 
to destroy or render useless, any loom, frame, ma- 
chine, engine, rack, tackle, or implement, whether 
fixed or moveable (used for the manufacture of 
silk, &c), or for the forcible and malicious enlsy 
into any house, &c., with the intent to commit 
any of the offences aforesaid, and makes such 
offences felony, and subjects the felon on convic- 
tion to transportation or imprisonment, and if a 
male, to the additional punishment of whipping. 

And by the 4th sec. similar offences are pro- 
vided for, when ** committed in respect of any 
machine or engine, whether fixed or moveable, 
prepared for or employed in any manufacture 
whatever (other than those in the 4th sea), and 
the punishment is transportation, or imprisonment 
and whipping. 

In a case where the owner had taken the ma- 
chine to pieces, and broken the wheel, so that it 
could not* be worked, it was held that sudi case 
was not within the statute. West's case, 2 Bea. 
Dig. C. L. 1518. 
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* 

Cases within Statute, — Where, however, the 
machine had been taken to pieces, and was in dif- 
ferent places, but only requiring the carpenter to 
put the pieces together again; such case was held to 
be within the statute. Mackarel's case, 4 C. & Par. 
448. ; and see Bartlet's case, 3 Dea. Dig. C. L. 
1517.; Chubb's case. Id. 151.; Fidler's ease, 
4 C. & P. 449. 

Deodands. — The law of deodands does not 
apply to anything having the character of realty. 
It does not, therefore, affect fixtures, which are 
identical with the freehold itself; and consequently 
if an. article which is affixed to the realty cause 
the death of a party, it cannot be forfeited. Thus 
it was held that a church bell was not forfeited, 
the rope having drawn up and strangled the man 
whilst ringing it. Axminster case, 1 Sid. 207. ; 
Keb. 723. 

But where the chattel had been severed from 
the freehold before the accident, then it becomes 
forfeited; thus, if a bell fall from a steeple, or 
the stone from a mill. Id. 

When the sail of a windmill, the wheel of a 
forge or mill, or a millstone, occasion a death, 
they cannot be forfeited. 6 Mod. 187. ; T. Raym. 
97. ; 3 Inst. 57. ; Keb. 745. 
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CHAPTER III. 

Of the Survey and Valuation of Fixtures, 



Sect. I. — When the Survey may be made^ and the Mode of 

making it. 
Sect. II. — Stamps on Survey and Valuation. 



SECTION I. 
When the Survey may be made^ and the Mode of making it. 



Between landlord and Tenant. — Where Allowance to be 
made at End of Lease. — Where new Fixtures substituted 
for old. — Between outgoing and incoming Tenant. — Cus- 
tom. — Landlord ought to be Party to Agreement. — 
Landlord's Consent. 

Between Landlord and Tenant — The demise 
between landlord and tenant generally provides 
for the taking of the fixtures at a valuation^ and 
on such occasions the broker should value such 
articles, as a tenant would in ordinary cases be 
entitled to remove under the law of fixtures if 
he had erected them himself during the term. 

Where Allowance to be m($de at End of Lea^e. — 
And where the landlord is to make a|i allowance 
for the fixtures at the termination of the lease^ 
those articles only should be valued which wer^ 
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paid for by the tenant at the commencement of 
the term, or, at all events, those which, during the 
term, had been substituted for others which pre- 
viously were attached to the premises. However, 
the rule to be observed on these occasions is, that 
strict attention should be paid to the meaning of 
the parties as expressed, or as collected from their 
agreement. 

Where new substituted for old. — If a tenant put 
up new fixtures in the place of those which are 
worn out and incapable of further repair, he 
would be entitled to remove them at the end of 
the term. 

Between outgoing and incoming Tenant. — The 
rights between these parties are generally governed 
by the same rules as those which apply between 
landlord and tenant. See ante^ p. 218. 

Where there is an agreement between outgoing 
and incoming tenant to take fixtures at a valuation, 
such as would be removable between the landlord 
and tenant only, should be valued, including those 
of course, which the outgoing tenant had pur- 
chased (if any) of the landlord. But such articles 
as the tenant cannot legally remove ought not to 
be inserted in the valuation, nor can he seek an 
allowance for them even though erected by him- 
self at his own expense. Such things of course 
ought not to be inserted in the appraisement as 
were affixed previous to the outgoing tenant 
having taken possession of the premises, unless he 

L 2 
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had purchased them of the landlord^ nor such 
things as would be contrary to the terms of the 
demise, nor things affixed to the premises prior to 
the demise to the first tenant, if not purchased by 
him of his landlord. 

K the incoming tenant purchase any article 
which the outgoing tenant could not legally sell, 
he may recover its value in an action for money 
had and received. Bobinson v. Anderson, Peake's 
N. P. C. 129. 

Custom. — The custom of the country may al- 
ways be safely relied on in ascertaining what fix- 
tures may be valued between incoming and out- 
going tenant. Davis v. Jones, 2 B. & AL 165. 
See Watherall r. Howells, 1 Campb. 277. 

Landlord ought to be Party to AgreemenU — It is 
advisable in all such agreements as these, to make 
the landlord a party, as he will then be prevented 
from afterwards insisting that, as the fixtures were 
not removed during the term, they fell in with 
the lease, and that the incoming tenant took them 
as part of the demised premises, and cannot re- 
move them. See ante. 

Landlord! s Consent — If the tenant wish to leave 
the fixtures on the premises after the term, it is 
advisable to have the consent of the landlord. See 
Minshall v. Lloyd, 2 M. & W. 450. 
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SECTION n. 

Stamps on Survey caid Valuatian, 



The 55 G. 3. c. 184.5 commonly called the Stamp 
Act, requires a 2s, 6d. stamp on the appraisement 
or valuation of fixtures, if the amount of the ya- 
luation do not exceed 50Z. ; if above 100^ and un- 
der 20021, a duty of 10«. ; if above 200Z. and under 
500/., a duty of 15^. ; and if above that sum, IL ; 
and an appraisement stamp is sufficient, an award 
stamp is not required. Leeds r. Burrows, 12 
East, 1. 

If indeed the appraisement be intended for mere 
information, and not to found a contract, then it 
requires no stamp. Atkinson et al. v. Fell et al., 
5 M. & S. 240. ; Jackson ». Stopherd, 2 C. &M. 361. 

A stamped inventory of fixtures signed by the 
brokers appointed by the parties to appraise them 
will be evidence of an account stated, without proof 
of the contract for the sale of the articles, or their 
value. Salmon v. Watson, 4 Moore, 73 
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BOOK III. 

SILAFIDATIONS. 



CHAPTER L 

Of Dilapidatians in general. 



Definition, — Tenants Obligation, — Common Law Rule. — 
Different Kinds of Waste, — Vchudary Waste, — Pertm- 
sive Waste, — Nature and Extent of Liability, — Of what 
Waste may be committed, — Between whom Liability exists. 

Definition. — Dilapidations or waste may be 
defined to be the act or default of the party haying 
a usufructuary interest in the lands or tenements 
of another, by which the property of that oAer is 
injured or deteriorated. 

Bacon defines it to be the committing of any 
spoil or destruction in houses, lands, &c. by te- 
nants, to the damage of the heir, or of him in re- 
version or remainder. -8 Bac. Abr., tit. " Waste," 
379., 7th ed. 

In Les term des la Ley, tit. " Waste," it is said : 
** Waste is, when tenant for terms of years, tenant, 
for life, tenant for term of another's life, tenant in 
dower, tenant by the courtesy, or guardian in chi- 
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valry^ doth make waste or destruction on the lands; 
that is to say^ pulls down the house^ or cuts down 
timber^ or suffers the house willingly to fall^ or 
digs the ground." 

And BlackstonCj 2 Com. ch. 18., says, "Waste 
is a spoil or destruction in houses, gardens, or trees, 
or other corporeal hereditaments, to the disherison 
of him that hath the remainder or reversion in 
fee simple or fee taiL 

Whenever there is a particular or limited estate 
in lands or tenements which must after the deter- 
mination of such estate devolve upon another, any 
defect in their condition is properly dilapidation^ 
and the act of permitting or committing such de- 
fect is called waste. 

Tenants Obligatioru — And the tenant is bound 
to use the property in such a manner, and with 
such care, as not to injure the reversion, so that it 
may come to the owner in the same state as when 
the tenant obtained the possession of it; and this, 
because, he is not the absolute owner, but has 
merely a right of user, and is therefore answerable 
for the mode in which he treats the premises 
whilst his interest exists, and, it is but just and 
reasonable that the reversioner should expect that 
the property should return to him at least in the 
same state as when he demised it, without waste or 
dilapidation, an obligation which the law will en- 
force the observance of, by an action at the suit of 
the reversioner, for the recovery from the tenant of 

L 4 I 
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compensation in damages for the loss sustained hj 
reason of his acts, whether of commission or omis- 
sion, unless indeed in those cases where the pre- 
mises are let, and the landlord receives a remune- 
ration in the shape of rent, when he is bound to 
allow for such dilapidation and decay as may be 
produced by, and are the natural consequences of, 
wear and tear, the lapse of time, and the effects of 
the weather. 

Common Law Rule, — The principle upon which 
the common law acts in casting this obligation 
upon the occupier or tenant, is, that he should en- 
dure the burden who derives the advantage, " Qui 
sentit commodum sentire debet et onus^'^ as well as 
the injustice which must result from allowing the 
expense of accumulated dilapidation to fall upon 
the landlord at the end of the tenancy, when a 
small outlay by the tenant in the first instance 
would have prevented any such expense becoming 
necessary : besides, the tenant is the fitter person to 
guard against decay, in consequence of the op- 
portunity afforded him of observing from time to 
time the state of the premises. 

Several kinds of JViaste. — Waste may be either 
voluntary or actual, permissive or negligent. 

Voluntary Waste. — The former may be incurred 

by acts of commission, the latter by acts of 
omission. Thus it is voluntary waste to pull down 

or prostrate houses, or cut down timber trees. See 

Bac Abr., tit. « Waste" (B> 
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And Indeed voluntary waste may be committed 
by making an alteration in the tenement^ although 
its value be thereby increased^ for it may have the 
effect of casting an additional obligation on the 
reversioner^ and he may by no means consider it 
an improvement : besides^ the power of making an 
alteration does not arise or spring out of a mere 
right of user ; and it is incompatible, therefore, with 
his interest, for a tenant to make any alteration or 
improvement, unless, he is justified in doing so 
by the express stipulation of his covenant. See 
London ». Greyme, Cro. Jac. 182.; Cole v. Green, 
1 Lev. 309. But that cannot be waste which is 
not prejudicial to the inheritance. Bac. Abr., tit. 
"Waste** (C). 

Permissive Waste. — Permissive or negligent 
waste may consist in the neglect to supply those 
dilapidations which are the necessary effects of 
time and use, or those which are merely occasional 
or accidentaL Thus it may be incurred by suffer- 
ing houses to be uncovered, whereby the spars or 
rafters, planks, or other timber of the house be- 
come rotten. Bac. Abr., tit. " Waste '* (B). 

Nature and Extent of the Liability, — As the law 
which imposes the necessity of guarding against 
dilapidations is founded on the mere right of user, 
the nature and extent of the repairs to which 
different tenants* are liable will depend not only 
upon the nature of the tenancy, but also upon the 
thing used, as weU as upon the express stipula- 

L 5 
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tions of the parties in determining questions of 
this nature: these will be found to form the correct 
ground for consideration (although it may appear 
that some of the cases on the law of dilapidations 
turned upon the principle of benefit and advan- 
tage resultipg from the user and occupation to 
the grantee), and fairly so, for it would be most 
unjust that a tenant-at-will, or from year to year, 
should be liable to the same obligations as a tenant 
under a long term of years. 

What Waste may be campiitted, — Waste may be 
committed not only in lands and houses, but in 
gardens and orchards, timber trees, dove-houses, 
warrens, parks, fish-ponds, and other subjects of 
property. Bac. Abr., tit. " Waste " (C 4.). 

Between wham Liability exists. — Questions as to 
the manner in which lands or tenements should be 
used, arise between persons who have different 
estates in the same lands, &c., founded on a pri- 
vity of interest : thus, between the incumbent of a 
benefice and his successor, between tenant for 
life and the remainderman, between landlord and 
tenant. 

Of these in their respective order : and first, of 
Ecclesiastical Dilapidations. 
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CHAPTER IL 

JScelissiasHcal Dilapidations. 



Sect. I. Of the Right to repair the Edifice of the Church, 

Sbct. n. Of the Right to repair the Parsonage Howe, 

and other Buildings, and herein of Fences, ffc. Timber* 



SECTION I. 
Of the Right to repair the Edifice of the Church. 



What are Ecclesiastical Dilapidations. — Incumbents Obli- 
gation. — Reasons thereof. — Who liable to the Repairs of 
the Church. — Rectors and Vicars. — Lay Impropriator. 
— Repair of Chancel discharges Obligation to repair 
Church. — Parson may cut down Timber. — The Nave or 
Body qf the. Church. — Exemption. — Union of Churches. 
— District Churches. — Chapels of Ease. — Chapels not 
District Churches. — Ornaments of the Church. — Monu* 
ments. — Defacement of. — Pews. 

What are Ecclesiastical Dilapidations, — DILA- 
PIDATION (dilapidatio) is where an incumbent 
on a church living suffers the parsonage house or 
outhouses to fall down or lie in decay for want of 
necessary reparation; or, it is the pulling down or 
destroying any of the houses or buildings belong*- 
ing to a spiritual living, or destroying of the 
woods, trees, &a appertaming to the same; for 

L 6 
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it Is said to extend to the committiDg or suffer- 
ing any wilful waste in or upon the glebe, woods, 
or other inheritance of the churcL Dele's 
Parson's Counsellor, B. i. c. 8. 

Blackstone, in his commentaries, voL ii., says, 
dilapidations are a kind of ecclesiastical waste, 
either voluntary, by pulling down, or permissive, 
by suffering the chancel, parsonage house, and 
other buildings thereunto belonging, to decay. 
See Ayliffe Parer, 217. ; Godol. Abr. 173. 

lucumbenfs Obligation. — The incumbents of 
ecclesiastical livitags, being mere tenants for life 
(see antiy p. 176.), are enforced, under pain of the 
civil remedies hereafter mentioned, to repair, and 
keep in a good and sufficient state, the houses, 
chancel of the church, glebe, woods, or other 
inheritance of the church, and so transmit them 
to their successors; for, were it otherwise, the 
benefice must inevitably become decayed, to the 
detriment, loss, and injury of the successor or the 
patron, and the law therefore casts upon the in- 
cumbent the obligation to do even ordinary re- 
pairs. 

Reasons thereof. — The peculiar nature of the 
incumbent's interest in the living, naturally placed 
him under this obligation ; for, were he not under 
the necessity of providing for dilapidations, there 
is no other person who would, there being no 
reversioner who could be called on for contribu- 
tion. 
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Besides^ he exercises a purely beneficial owner- 
ship over the estate ; he has no liabilities in respect 
of either rent or covenants ; and it is therefore 
but reasonable and fair that these duties should 
devolve upon him. 

Leaving the subject of dilapidations with refer- 
ence to palaces^ houses^ and other edifices and 
buildings belonging to ecclesiastical benefices sind 
livings for the present, and taking the edifice of 
the church first in order, the inquiry will be — 

Who are liahh to the Repairs of the Church f — 
Anciently the bishops applied a fourth part of the 
tithes of the diocese to the repairs of the church ; 
from this obligation they absolved themselves by 
a release of this interest to the rector, Degge's 
Pars. Coun. pt. i. c. 12. By the canon law the 
parson is bound to repair the church. By the 
common law the parishioners are bound to repair 
the nave, and sometimes the chancel, as in Lon« 
don, where, in many churches, it is the custom for 
the parishioners to repair the chancel. 

A suit was brought against the Bishop of Ely, 
to compel him to repair the chancel of the church 
at Clare, in his diocese, his lordship being the 
impropriator of a portion of the great tithes. 
The bishop pleaded an immemorial custom for the 
parishionera to repair the chancel ; and upon the 
issue the jury found for him, and the Court held 
that the custom controlled the general law. 
2 Bum's Eccl Law, tit. ^' Church," 353. 
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Where there is no such custom^ the parson is to 
repair the chancel. Ball v. Cross, 1 Salk. 164. 
By the custom of England, Peuse v. Prouse, 1 
Lord Raym. 59. ; 1 Bum's Ecc. Law, 350., 9th 
ed. See Lindwood, 53.; Gibs. 199. See Wise 
V. Metcalfe, 10 B. & C. 299- 

Rectors and Vicars, — By a constitution of 
Archbishop Winchelsea, the chancel shall be re- 
paired by the rectors and vicars, or others to whom 
such repair belongeth. Lindwood, 253. There- 
fore, if there be both rector and vicar in the same 
church, they shall contribute in proportion to their 
benefice, if there be no certain direction, order, or 
custom as to which of them the obligation shall 
appertain. Id. 

Lay Impropriator. — So lay impropriators are 
bound of common right to repair the chancels 
with the above limitations. 1 Bum's Ecc. Law, tit 
" Church," 351. A question has, however, arisen 
iU3 to the mode of compelling contribution on the 
part of a lay impropriator, whether by censures 
or by sequestration. See 3 Keb. 829. ; but see 
Walwyn v. Awberry, 1 Mod. 258., 2 Ventr. 35., 
2 Mod. 254. ; also Gibson, 199. 

Repair of Chancel discharges ObligaUon to re* 
pair Church.— ^ThA repairing the chancel is a dis- 
charge from contribution to the church, for the 
obligation of the one is a relief of the other ; but 
the impropriator was held rateable for lands 
which did not belong to. the parsonage, although 
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liable to repair the chanceL* Davies' case, 
2 Kol. R 211., 2 Keb. 730. 742., Gibs., 199. 
Degge, 195. 

Parson may cut down Timber. — The parson 
being obliged to repair the chancel, the statute 
35 Ed. 3. s. 62. gives him the right to cut down 
timber in the church-yard for that purpose. It 
enacts that " Forasmuch as a church-yard, that is 
dedicated, is the soil of a church, and whatsoever 
is planted belongeth to the soil, it must needs 
follow that these trees, which be growing in the 
church-yard, are to be reckoned among the goods 
of the church, the which laymen have no autho- 
rity to dispose, but, as the holy scripture doth 
testify, the charge of them is committed only to 
priests to be disposed of." 

Sect. 2. " And yet, seeing these trees be often 
planted to defend the force of the wind from hurt- 
ing of the church ; we do prohibit the parsons of the 
church that they do not presume to fell them down 
unadvisedly, but when the chancel of the church 
doth want necessary reparations; neither shall they 
]>e converted to any other use except the body of 
the church doth need like repair. In which case 
the parsons of their charity shall do well to relieve 

• And although churchwardens are not charged with 
the repairs of the chancel, yet they are charged with the 
supervisal thereof, to see that it is not permitted to dilapi- 
date ai\d fall into decay, and to make presentment thereof 
at the next presentation. 2Burn*sEcc.JLaw, tit. "Church," 
359., 9th ed. 
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the parishioners, with bestowing upon them the 
same trees, which we will not command to be done; 
but we will commend it when it is done.** 

A vicar had cut down several great timber 
trees, and did not repair the church with them ; 
and on a suggestion of this to the Court, and that 
he would cut more trees in like manner, a prohi- 
bition was granted per Curiam by the common 
law. Knowle v. Harry, Rol. 335. 

The Nave or Body of the Church^ — The church 
and church-yard must be repaired by the pa- 
rishioners. 2 Inst. 489. The common law cast- 
ing that obligation on them. Bull v. Cross, 
1 Salk. 164. ; see Linwood, 53. This obligation 
is in respect of the land which the party occupies 
in the parish, and it makes no difference where he 
resides. Jeffrey's case, 5 Bep. 66. ; and see 
Paget V. Crompton, Cro. El. 659. The Go- 
vernor of Greenwich Hospital is liable to repair 
the church, although it is a royal demesne, and 
has a chapel, chaplain, and burying-ground of its 
own. Smith v. Keates, 4 Hag. 275. 

Exemption. — It has been shown, ante^ p. 229., 
that a liability to repair the chancel exempts from 
the repairs of the church. The founder and his 
tenants may also be exempt. See Degge, 175. 

The inhabitants of a chapelry may also be 
exempt. Brown v, Palfry, 2 Lev. 102.; Wise 
V. Creeke, 2 Id. 186. ; and see Ball v. Cross, 1 Salk. 
164. ; Godfrey v. Eversden, 3 Mod. 264, ; Craven 
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V. Sanderson, 4 Ad. & E. 666. ; see also Hob. 67. ; 
Noy. 41. 

The occupiers of a church, chapel, or place ex- 
clusively appropriated to divine worship, are not 
liable to repair the church, nor are infant schools 
nor edifices for the charitable instruction of the 
poor liable to be rated. See 3 & 4 W. 4. c. 30. 

Dhian of Churches. — Where churches are united, 
the obligation to repair is not altered at common 
law, but each parish must repair its own church, 
as before the union ; and if one be taken down, 
the liability of the parishioners of that church 
ceases, and is not transferred to the other. Hob. 
67. ; but see 4 & 5 W. & M. c. 12. 

District Churches, — As to the repairs of dis- 
trict churches, see 58 G. 3. c 45. ; 59 G. 3. c. 
134. 8. 27. 

Chapels of Ease, — These chapels are to be re- 
paired in the same manner as churches, by the 
inhabitants of the chapelry. 2 Inst. 489. See 
1 & 2 W. 4. c 38., as to repairs of private 
churches or chapels ; they of course rest with the 
owners of them ; and see 1 & 2 Vic. c 106. s. 35. 

Chapels not District Churches. — Kepairs of cha- 
pels not made district churches are to be done by 
the parishes in and for which the chapel is built. 
58 G. 3. c. 45. 8. 70. 

Ornaments of the Church. — For matters of 
ornament, as bells, seats, organs, utensils, &c., 
the charge is upon the personal estates of the pa- 
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rishioners, and for this reason persons must be 
charged for these where they live ; but though, 
generally^ lands ought not to be taxed for orna- 
ments, jet by special custom both lands and houses 
may be liable to it 2 Inst 489., Cro. EL 843., 
Hetley, 131. ; but see Degge, 173., 1 Bulstr. 20. 

Monuments. — A gallery, monument, or tomb, 
cannot be erected without consent of the ordinary, 
nor can a seat be taken away without such con- 
sent Cart V. Marsh, 2 Stra. 1080. The consent 
of the rector, it seems, is not requisite to obtiun the 
bishop's faculty to erect a monument Bulwer r. 
Hare, 2 East, 217. ; see Bich v. Bumall, 4 Hag. 
164. Churchwardens have not an unconditional 
power to erect monuments. Beckwith v, Hard- 
ing, 1 B. & Al. 508. 

Defacement of. — The defapement of monuments 
is punishable at common law. 3 Inst 202.; 
Spooner v. Brewster, 3 Bing. 136. So of anns 
properly set up in a church. Francis v. Ley, Cro. 
El. 369. ; see Palmer ». Exeter (Bishop), 1 Stra. 
576. 

Pews. — The churchwardens cannot of them- 
selves remove pews. 3 PhilL 170. ; Jones t;. Ellis, 
5 Y. & J. 265. 
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SECTION II. 

Of the Right to repair the Parsimage House and other 
JBuildiTigs^ Fences^ Sfc. — Timber. 



Parson bound to repair. — Prebends. — Curates. — Aug- 
mented Curacies. — Fraudulent Donee of Goods of Par- 
sons liable for Repairs — restore and rebuild. — But only 
where necessary. — How far Liability extends. — Where 
Parsonage destroyed by Fire. — Are bound to do what ovt' 
going Tenant would. — Liabilities increased. — Exchange 
of Livings. ^- Fences. — Hedges. — Exception. — Wood 
and Timber. — Undenoood. — Grass. — Agriculture. — 
Digging Mines. — Earth. — Quarrying Stone. — Emble^ 
ments. 

Having seen in the preceding section on whom 
the repairs of the church devolve, it will be requi- 
site now to treat of the right to repair other 
ecclesiastical property. 

Parson bound to repair. — The incumbent of 
every ecclesiastical benefice, whether he be 
archbishop, bishop, dean, prebendary, or parson, 
has but a limited estate for life, and each is bound 
for the benefit of his successor to keep the 
houses, buildings, trees, and glebe lands upon his 
benefice in good and suflicient repair, and to use 
all due diligence to prevent them from going .to 
dilapidation or decay. 
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Prebends. — So a prebend is liable for dila 
pidations of a cathedral house assigned him by 
the bishop. Dr. Sand's case^ Skin. 121. See 
14 Ed. 3. c. 16. ; 4 H. 4. c. 12. ; Mallory, ** Quare 
Imp." 6. ; Davies' case, 2 KoL R. 211. ; 2 Keb. 
730. ; Vin. Abr., ** Dilapidations ;" and see Run- 
corn V. Cooper, 5 B. & C. 196. ; but see Dcgge*8 
Par. Coun., part L c. 13. 

Curates. — But a curate, in consequence of the 
uncertainty of his interest, holding merely at the 
will of him who appointed him, is not bound to 
do any repairs, not being an incumbent within 
13 Eliz. c 10. ; the incumbent therefore must take 
care to see to the state of the buildings, for he 
must keep them in repwr. Orkington's (curate) 
case, 3 Keb. 614., Gib. Cod. 792. ; Price v. 
Pratt, Bunb. 273. But see the remedy given 
the rector, &c where the whole profits of the 
curacy have been allotted to the curate. 57 G. 3. 
c. 99. s. 63. 

Augmented Curacies, — Where curacies or chapels 
have been augmented by Queen Anne's bounty, 
they are considered as benefices, and the holders 
or their representatives liable for dilapidations. 
1 G. 1. St. 2. c. 10. s. 4. ; 29 Car. 2. s. 2. ; Rog. 
Ecc Law, " Dilapidations,* 311.; see 59 G. 3. a 
134. s. 6. ; 1 & 2 W. 4. c 38. s. 12., which apply to 
those cases only where there are houses, or build- 
ings, or lands attached. See 1 & 2 Vic. c. 106. 
s. 35. 

Fraudulent Donee of Goods of Parson UabUfor 
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Repairs. — The statute 13 Eliz. c. 10. speaks of 
ecclesiastical persons suffering their palaces, houses, 
and other edifices and buildings belonging to their 
ecclesiastical benefices or livings, for want of due 
reparations, partly to run into ruin and decaj, 
and in some part utterly to fall to the ground, 
which by law they are bound to keep and main- 
tain in reparation, and makes the fraudulent donee 
of the goods of any archbishop, bishop, dean, &c., 
or any other having any dignity or office in any 
cathedral or collegiate church, or any parson, 
vicar, or other incumbent, &c., liable for any dila- 
pidation as hath happened by his fact and de- 
fault. 

Restore and rebuild. — An incumbent of a 
living is bound to keep the parsonage house in 
good and substantial repair, restoring and re- 
building when necessary, according to the ori- 
ginal form, without addition or modem improve- 
ment ; but he is not bound to supply or maintain 
any thing in the nature of ornament, such as 
psdnting (unless that be necessary to prevent 
exposed timber from decay), and whitewashing, 
and papering ; and in an action for dilapidations 
against executors of a deceased rector by the suc- 
cessor, the damages are to be calculated upon 
this principle. Wise v, Metcalfe, 10 B. & C. 299. 
See injunction of Ed. 6. v. 

But only where necessary, — In Wise v, Metcalfe, 
10 B. & C. 313., Mr. Justice Bayly says, " From 



238 ECCLESIASTICAL DILAPIDATIONS. 

this statement of the common law (which he 
had just given), two propositions maj be deduced: 
1st. That the incumbent is bound not only to 
repair the buildings belonging to his benefice, but 
also to restore and rebuild them if necessary. 
2ndly. That he is bound only to repair, and sus- 
tain, and rebuild where necessary. Both these 
rules are very reasonable ; the first, because, the 
revenues of the benefice are given as a provision, 
not for a clergyman only, but also for a suitable 
residence for that clergyman, and for the main- 
tenance of the church ; and if by natural decay, 
which, notwithstanding continual repair, must at 
last happen, the buildings perish, their revenues 
form the only fund out of which the means of 
replacing them can arise. The second rule is 
equally consistent with reason, in requiring that 
which is useful only, not that which is matter of 
ornament or luxury. See the constitution of 
Edmond, Archbishop of Canterbury, passed A.D. 
1236, 21 H. 3.; Lyndwood, 250.; Ayliffe 
Parer, 217. 

How far the Liability extends. — It has already 
been observed, that a parson is liable for permis- 
sive as well as voluntary waste*; but this rule 
extends only to such buildings, &c. as are parcel 
of the benefice. See Griffin r. Stanhope, Cro. 
Jac. 456.; Crimes v. Smith, 12 Rep. 4.; Wright 
17. Smithers, 10 East, 409. ; Brown v. Bamsden, 
2 Moore, 612. Where, however, land had been 
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recentlj allotted under an Enclosure Act to the 
yicar, he was held liable to keep up the fcQces. 
Bird V. Relph, 2 Ad. and E. 773. 

Where Parsonage destroyed by Fire, — Parsons 
are liable to repair damage done by fire. See 
Sellers V, Lawrence^ 6 Willes, 413. ; see the 22 
Car. 2. c. 11., exempting parsons, vicars, and in- 
cumbents in London, from the necessity of reno- 
vating and rebuilding the churches which were 
destroyed in the great fire of London. 

In the above case, Willis C. J. says, that if a 
suit in the Ecclesiastical Court be brought ex 
officio in the lifetime of the incumbent, we are 
informed the constant practice is to order a fifth 
part of the profits of the living to be set apart in 
order to rebuild the house. See North v. Baker, 
3 PhiL 307. ; but see the provisions of the 17 G. 
3. c. 53., by which an incumbent is enabled to 
cast a portion of the expense of extensive repairs 
on his predecessor. 

Are bound to do what an outgoing Tenant 
would. — Chief Justice Best^ in Perceval v, Cooke, 
2 Car. & P. 460., held at Nisi Prius, that the 
representatives of a late incumbent were not 
bound to do every thing which an incoming tenant 
would do. They are bound to do no more than 
ought to be performed by an outgoing tenant. 
They are, in fact, bound to do no more than restore 
what is actually in decay, and to make such re- 
pairs as are absolutely necessary for the preserva- 
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tion of the premises. The executors were not 
therefore bound to paint the rectory-house in o3, 
twice inside, and outside three times, nor to take 
off and renew the old tiling, lead the roof, nor 
to take out the old window-frames, which were in 
bad condition and old-fashioned, and replace them 
bj new ones of modem style. 

Liabilities increased. — But in the case of Wise 
V. Metcalf, 10 B. & C. 299., which is considered 
now a leading case on this subject, the liabilities 
of incumbents have been considerably increased. 
That was an action on the case by a rector in pos- 
session against the executor of the former rector, 
to recover the amount of dilapidations of the rec- 
tory house, bams, stables, and out-buildings thereto 
belonging, and the chancel of the church 

It appeared the rectory house was built in 1624, 
of timber : the bams were not so old. The di- 
lapidations were valued at 399/. odd, upon a prin- 
ciple invariably adopted by surveyors in such cases, 
viz. that the former incumbent ought to have 
left the rectory house, buildings, and chancel in 
good and substantial repair, the painting, papering, 
and whitewashing being in proper decent condition 
for the immediate occupation and use of his suc- 
cessor ; that such repairs were to be ascertained 
with reference to the state and character of the 
buildings which were to be restored, where neces- 
sary, according to their original form, without ad- 
dition or modem improvement. 

If, however, the principle of valuation that ought 
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to have been adopted should be similar to that be- 
tween landlord and outgoing tenant, then the 
painting, papering, and whitewashing ought not 
to be included, and the damages would be 310Z. 

But if the former rector ought to have left the 
rectory house, &c. wind and watertight only, or 
so as a tenant shoul(}, who was under no covenant 
to repair, then the damages would be 75L odd. 

And the question was, which of the above prin- 
ciples was the correct one ; and after consideration, 
the judgment of the Court was delivered by Mr. 
Justice Bayly, in the following words : 

** This was an action for dilapidation by succes- 
sor against the executor of the deceased rector ; 
and the question was, by what rule the dilapidation 
as to the rectory house, buildings, and chancel 
were to be estimated. Three rules were proposed 
for our consideration : First, that the predecessor 
ought to have left the premises in good and sub- 
stantial repair, the painting, papering, and white- 
washing being in proper and decent condition for 
the immediate occupation and use of his successor, 
and that such repairs were to be ascertained with 
reference to the state and character of the buildings, 
which were to be restored where necessary, ac- 
cording to their original form, without addition or 
modem improvement, and the estimate according 
to this rule came to 399Z. 18^. 6c?." 

The second rule proposed was, that they were 
to be left as an outgoing lay tenant ought to leave 

M 
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his buildings where he is under coyenaat to leave 
them in good and sufficient repair, order, and con^ 
dition; and the estimate by that rule was 310/l» 
papering, painting, and white-washing not b^Qg 
included. 

The third rule was, that they were to be 1^ 
wind and water tight only,, or, as the case ex- 
presses it, in such condition as an ou<;going hy 
tenant, not obliged by covenant to do any repairs, 
ought to leave them ; and by that rule the ^tiniate 
would be 75/. 10^. 

We are not prepared to say that any of th^se 
rules are precisely correct, though the second a|>- 
proaches the most nearly to that which we con- 
sidered as the proper rule. 

The law and custom of England, or, in other 
words, the common law, as stated in some of the 
earliest precedents, (p. 12 and 13. Hen. 8. Bot* 
126. C. B., and others which we have searched, 
and in 1 Lutw. 116.,) is as follows: — "Onmeeet 
singuli prebendarii, rectores, vicarii, &c, pro tem- 
pore existentes, omnes et singulas domos, et edi* 
ficia, prebendariarum, rectoriarum, vicariarum, 
&c*> reparare et sustentare, ac ea successoribufi 
suis, reparata et sustentata, dimittere et relinq.uere 
teneantur, et si hujusmodi prebendarii, rectores, vir 
cari\, &c., hujusmodi domus etedificia, successoribus 
suis;, ut premittatur, reparata et sustentata, non-di- 
miserint et reliquerint, sed ea irreporata et di** 
lapidata permiserint eidem prebendarii, &c.« in vitid 



pabsokagM HorrsE, etc* 243 

wiiSj vel eorum executores, Eire tuimini^ratores, 
&c, poet eorum mortem saccessoribufir preben- 
cbiiianim^ &C.5 tantam pe^unisB smnmam^ quan- 
tarn pro reparatione, aut necessaria reedificatione 
hujusmodi domorum, et edificiorum expend! ant 
86hri sufficiet satisfacere, teneantur." An avert- 
metit in terms nearly similar has been usually in- 
troiluoed into all declarations on this subject. 

Prodi this statement of the common law, two 
propositions may be deduced : first, that the in- 
cumbent is bound, not only to repair the buildings 
belonging to his benefice, but also to restore and 
rebuild them if necessary. Secondly, that he is 
bound only to repair, and to sustain, and rebuild 
when necessary. Both these rules are very rea- 
sonable; the first, because the revenues of the be- 
nefice are given as a provision, not for a clergy- 
man only, but also for a suitable residence for that 
clergyman, and for the maintenance of the chan- 
cel; and if by natural decay, which, notwith- 
standing continual repair, must at last happen, the 
buildings perish, these revenues form the only 
fund out of which the means of re-placing them can 
arise. The second rule is equally consistent with 
reason, in requiring that which is useful only, not 
that which is matter of ornament or luxury. 

It follows from the first of these propositions, 
that the third mode of computation proposed in 
the case cannot be the right one, because a tenant, 
not obliged by covenant to do repairs, is not bound 
to rebuild or replace. The landlord is the person 

M 2 
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who, when the subject of occupation perishes, is^ to 
provide a new one if he think fit. And if the se- 
cond proposition be right, a part of the charges 
contained in the first mode of computation must 
be disallowed : for papering, white- washing, and 
such part of the painting as is not required to pre- 
serve wood from decay, by exposure to the ex- 
ternal air, are rather matters of ornament and lux- 
ury, than utility and necessity. The authorities 
which have been cited from the canon law are in 
unison with that which we consider to be the rule 
of the common law. 

The earliest provision on this subject is the 
provincial constitution of Edmund, archbishop of 
Canterbury, passed A. D. 1236, 21 H. 3. It is 
in the following terms: — Si rector alicujus ec- 
clesiaB decedens domos ecclesiae reliquerit dirutas 
velruinosas ; de bonis ejus ecclesiasticis tanta per- 
tio deducatur, quae sufiiciat ad reparandum haec et 
ad alios defectus ecclesiae supplendos." That con- 
stitution, therefore, directs the repairing "domos 
ecclesiae dirutas vel ruinosas." And Lindewood's 
commentary upon the words " ad reparandum" is 
*^ Scilicet diruta vel ruinosa. Et intellige hanc re- 
parationem fieri debere secundum indigentiam et* 
qualitatem rei reparandae ut scilicet, impense sint 
necessarias non voluptuosse." The next authority 
cited from the canon law was the following le- 
gatine constitution of Othobon, promulgated A. D. 
1268, 52 H. 3. :— 

" Improbam quorundam avaritiam prosequentes 
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qui cum de suis ecclesiis et ecclesiasticis beneficiis 
multa bona suscipiant domos ipsarum, et caetera 
sedificia negligunt, Ita ut Integra ea non conservent, 
et diruta non restaurent ;" that is the imputation 
against the clergy. The constitution then goes 
on : — ^* Statuimus et praecipimus ut universi clerici 
8uorum beneficiorum domos, et csetera aedificia prout 
indiguerint, reficere studeant condeoenter, ad quod 
per episcopos suos vel archidiaconos solicite mone- 
antur. Cancellos etiam ecclesias per eos qui ad 
hoc tenentur refici faciant, ut superius est expres- 
sum, archiepiscopos vero et episcopos, et alios in- 
feriores praslatos, domos et asdificia sua sarta tecta, 
et in statu suo conservare et tenere sub divini ju- 
dicii attestatione prascipimus, ut ipsi ea refici fa- 
ciant quae refectione noverintindigere." 

The statute 13 Eliz. c 10. speaks of ecclesiastical 
persons suffering their buildings, for want of due 
reparation, partly to run to ruin and decay, and 
in some part utterly to fall to the ground, which 
by law they are bound to keep and maintain in 
repair; and makes the fraudulent donee of the 
goods of an incumbent liable for such dilapida- 
tion as hath happened by his fact and default. 
If the incumbent was bound by law to keep and 
maintain the dwelling-house in repair, any breach 
of his duty in that respect would be a default. The 
57 G. 3. c 99. s. 14. enacts that a non-resident 
spiritual person shall keep the house or residence 
in good and sufficient repair; and directs that 

M 3 
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if it be out of repair, and renuun bo, the pacaon ib 
to be liaUe to the penalties of non'-residenoe, until 
it is put into good and sufficient lepear to the satis*- 
faction of the bishop. There is nothing either in 
the authorities cited from the common hiw> iMr ij^ 
these acts of parliament, to shew that the obligation 
of an incumbent to repair is other thsji that whick 
I have already stated the common law threw upon 
him, viz. to sustain, repair, aad rebuild when ne*^ 
cessary. Upon the whole, we are of opinion the 
incumbent was bound to maintain the paiBonage^ 
which we must assume upon this case to have been 
suitable in point of size, and in other respects^ to 
the benefice, and also the chancel, and to keep them 
in good and substantial repair, restoring and re- 
building, when necessary, according to the original 
form, without addition or modem improvem^at ; 
and that he was not bound to supply or maintaisi 
any thing in the nature of ornament, to whieh 
painting (unless necessary to preserve exposed 
tittibera from decay) and white-washing and 
papering belong; and the damages in this case 
ahoiild be estimated upon that footing. It wiU be 
foixnd that this rule will correspond nearly wiilh 
the second mode of computation, and probabfy 
will be the same if the terms, ordep:, a^d coai|ition» 
are mesiut, as they most likely are, not to inokulQ 
iQattiers of ornament or luxury. ! . ; 

It was afterwards referred to the xxiastei to, cal- 
culate the damages upon this prixioipfe^ mA to 



FENCES^ HEDGES, ETG« 247 

feport for what the judgment should be entered 
«p ;iaiid he directed it to be for S69L 18«. 6d,y and 
for that sum ih&re was judgment for the plaintiff 

Exehxmge of Livings. — Two clergymen being 
possessed of livings, agreed to exchange them with 
consent <^ their respective patrons, and the livings 
were accordin^y resigned into the hands of the 
bishop, and each party respectively was inducted 
into the other: there was no spedfic agreement 
entered into upon the subject of dilapidations, but 
it was found that neither party at the time con<- 
templated any claim for dilapidations. Held, in 
an action by one of the incumbents against the 
other as his successor, for dilapidations, that the 
plaintiff was entitled to recover. Dounes and 
Ciaig, 9 M, & W. 166. 

Fences. — There is no doubt, said the court, 
diat as to the fences of the ancient glebe^ the 
executors of a vicar are liable to the successor for 
dilapidations ; that appears from Lindwood. Bird 
t7. Belph, 2 Ad. & E. 773. ; see Lindwood, 244. ; 
Gib. Co. 32. c, 3. p. 789. • i 

Under an inclosure act lands are fenced in, 
and allotted to the vicar and his successor in U*eu 
af titlie8» The vicar dies, leaving the fences out 
€(f repair. Held, that his execmtors were liable to 
be sued by the succeeding vicar for dilapidations. 
Bird V. Eelph, 4 N. & M. 878., 2 Ad. & E. 77S. 

Hedges^ — It is said that, although in the diat, 
13 Eliz. ch. 10., nothing is referred to as dilapiAa- 

M 4 
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tions but decayed and ruinous buildings, yet it is 
certain that, under that name, are comprehended 
fences, and hedges in the like condition. Sogers, 
Ecc. Law, « Dilapidations," 309. 

Exception. — But the court siud it does not 
however necessarily follow, that if a vicarage be 
endowed with new land, or, as in this case, with an 
allotment of common, that the vicar should be 
bou&d to repair the fences to it, because, if it came 
to the vicar without any fences, the vicar in most 
cases at least would not, unless he put up fences, 
himself be bound to fence it, so as to subject his 
executors to an action for dilapidations. Bird v. 
Relph, 2 Ad. & E. 773. 

Wood and Timber, — And it hath been particu- 
larly adjudged concerning wood and timber, that 
the felling them by any incumbent, otherwise than 
for repairs, or for fuel, is dilapidation. Rogers, 
Ecc. Law, «M/?r<i ; Gibs. Codex, 791.; Knowle 
V. Harry, 3 Bulst. 158. ; 1 Rol. R. 335. ; see R. 
V. Zakar, 3 Bulst. 91.; Reform. Leg. EccL fol. 
39. ; Herring v. St Paul's (Dean and Chapter of), 
3 Swanst. 492. A bishop has no power to make 
a lease without impeachment of waste ; and there- 
fore, under such a lease, the lessee cannot take 
timber. Winchester (Bishop of) v. Walgur, 3' 
Swanst. 493. ; see Jefferson v. Durham (Bishop of), 
1 B. & P. 128. per C. J. Eyre. The woods are 
called the dower of the church. Anon. 2 Bulst. 
279.; see Liford's case, 11 Rep. 49. 

A dean and chapter are not bound to use the 
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timber felled in the repairs ; they may sell it, and 
buy other. Withers v, Winchester (Dean and 
Chapter), 3 Men 421. 

An inciunbent may fell timber for the repairs 
of the parsonage house, chancel, bams, and other 
buildings, or for pews, parcel of the benefice. 
Strachy v, Francis, 2 Atk. 217. It should seem, 
thereforci he would be entitled to use timber for 
the repairs of the glebe fences. • 

UnderwoocL — If it is the custom of the country, 
he may cut down underwood for any purpose, but 
if he grub it up it is waste. Id. Bad wood may 
also be cut down. Id. 

As to timber in church-yards, see antCy p. 235,, 
and 35 Ed. 1. st. 2. The parson may take the 
lopping of the trees in the church-yard. Line v. 
Harris, 1 Lee's Judgments, 146. 

Grass. — So he may mow the grass in the 
church-yard. Id. 

Agriculture. — Miscultivation of glebe lands does 
not fall within the meaning of dilapidations, and 
an action on the case will not lie in respect of it. 
Bird V. Relph. 1 N. & M. 415.; 4 B. & Ad. 
826. 

Digging Mines. — The digging a coal mine in a 
glebe is not waste. Countess of Rutland's case, 
1 Lev. 107. ; 1 Siderf. 152. ; Knight v. Mosely, 
1 Amb. 176, ; where Lord Hardwick said, a par- 
son cannot open new mines, but may work those 
already opened. 

M 5 
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Earth. — Ab to the right to cany away earth; 
Bee London (Bishop of) v. Webb, 1 P. Wms* 527. ; 
nor can he remove the soil of the church-yardy 
Bennet v. Banaken, 2 Hag. 25. 

Quarrying Stone. — Kor can an incumbent 
(juarry stone except for repairs. Id. 

Emblements. — As to the right of an incumbent 
to emblements, see that title, ante, p. 177. 
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CHAPTER IIL 

Of the Remedies for jEccIesiasHcal DUapidaHom. 



8scT. L — Bi^ VintatUm, 
Sect. II. — By Prohibition, 
Sect. m. — Injunction. 
Sect. IY. — Action at Law, 
Sect. Y . — Eedenoitical Suit 



SECTION L 
By Visitation, 



Several Means of Preventing Dilapidations, — During Va- 
cancy, — Bishop bound to view Churches, ffc, — Assisted 
Archdeacon, jrc. — A Preventive Measure. 



Several Meam of Preventing Dilapidations. — 
The anxiety of the law has been always so great to 
preserve the temporalities of the church from dila- 
pidation and decay^ that there has been several 
means adopted for the prevention thereof^ as well 
by the courts of equity and common law^ as also 
by the ecclesiastical courts. 

During Vacancy. — The statute 9 EL 3. c. 6., 
r&-enacted by 3 Ed 1. c. 21., provides that the king 
shall keep the lands, houses, &c., of all archbishop- 

M 6 
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rics, bishoprics^ abbeys, priories, churcbes, and dig- 
nities, during the time the sees are vacant. 

And bishops are enjoined to keep their tempo- 
ralities in repair siib attestatione divini judiciL 
Othob, Const, tit. 17. 

Bishop bound to view Churches^ §*c. — It is the 
duty of the bishop in his visitations to view the 
state of the churches, mansions, &c., and, when re- 
quisite, admonish the incumbent to repair out of 
the revenues of the church. 

Assisted by Archdeacon, 8fc. — In this office the 
bishop is assisted by the archdeacon. Degg. Par. 
Coun. 2 C. 15. ; see Othob. Leg. Const. 17. 86 
Can. So rural deans have a right to visit every 
church and mansion-house within their deaneries. 
Gib. Co. 972. 

A Preventive Measure. — This proceeding is a 
preventive measure, by which the progress of 
decay is stayed, and the tenements are preserved 
from that dilapidation which would be the result 
of the incumbent's neglect. 
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SECTION n. 

By Prohibition, 



Remedial. — What Court may ieeue, — Obsolete. — Lies when 
Party proceeds in JSeclesiasiical Court having already 
recovered Damages for the same Dilapidations. 

Remedial. — This remedy is more applicable 
when there is voluntary waste. By this writ^ the 
incumbent is restrained from doing any act to the 
injury of the tenements. 

What Court may Issue. — The court of Queen's 
Bench have jurisdiction to issue this writ. See 
Liford's case, 11 Co. B.. 49. g h,; Durham's 
(Bishop of) case, nom. Stockman v. Wither, 1 
Roll E. 86. ; Knowle v. Harry, 3 Bulst. 128. ; 
1 RolL B. 335. ; B. v. Zakar, Id. 91. ; and see 
Eyre C. J. in Jefferson v. Durham (Bishop), 
1 B. & P, 120. But the court of Common 
Pleas have not, at least at the instance of a stranger. 
Id. The writ, however, would issuer out of Chan- 
cery; and if, after that, the party committed 
waste, he was attached. Winchester ( Bishop) v, 
Wolgar, 3 Swanst. 493.; Acland v. Attwell, Id. 
499. 

Obsolete. — This remedy has now become obso- 
lete, and has given way to a more efficient and 
convenient remedy, viz. an injunction. 
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Lies when Party proceeds in Ecclesiastical 
Court y having already obtained Damayes. — A 
prohibition was mored for to the Ecclesiastical 
Court upon suggestion that the plaintiff in that 
Court had brought a suit at common law for the 
same dilapidations, in which action the defendant 
pleaded tender of 10/. which was suffident ta 
repair the said dilapidations^ and the plaintiff 
took issue that the \0L was not sufficient, and 
the verdict found sufficient, upon which judgment 
was giren for the defendant, and he pleaded this 
judgment in bar to the suit in the Ecclesiastioitl 
Court, which they refiised to receive, and the 
court granted a prohibition. Okes v. Ange, 3 Ler. 
413. 
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SECTION m. 
Jiyunetian, 

Thb court of Chanoery will restndn a bishop 
or .dean ^bnd chapter^ at the suit of the sovereign, 
(tom oonimitting waste, or a parson at the suit of 
his patrom . So «n injunction will be granted at 
the Buit of' the patroness^ during the yacancy, 
against the widow. 3 Br. C. C. 552. But the 
leasee of a bishop, or one having no interest in the 
fre^dd of the benefice, is not entitled to an in- 
junetion. Strachy v. Francis, 2 Atk. 217. ; Hos- 
kins V. Featherstone, 2 Brow. 552. ; Knight v. 
Mosely, Amb. 176. ; Withers v, Winchester (Dean 
and Chapter), 3 Mer. 421. 
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SECTION IV. 
Action at Law, 



Against whom. — The most Effectual Remedy. — First PrO' 
posed. — No Distinction between Prebendary and other 
Ecclesiastical Person. — Separate Actions — but not «e- 
cond Action for the same Dilapidations. — Incumbent must 
be seised. — The Incumbent must be seised of (he Tenements 
dilapidated in rigid of his Benefice. — How Dilapidaim 
to be ascertained. — How Damages estimated. — In what 
order Damages payable. — Sums recovered to be expended 
on Repairs. 

Against whom, — Where the benefice has been 
avoided by the resignation or promotion of the 
incumbent, an action on the case at common law 
may be brought against him. But where the bene- 
fice has become vacant by the death of the 
incumbent, the successor may bring his action 
against the representative of the deceased preben- 
dary, rector, vicar, &c. Jones v. Hill, 3 Lev. 268., 
Carth. 224. ; KadcUff v. D'Oyly, 2 T. R 630. 

The most effectual Remedy. — As is said by Mr. 
Justice Buller, in Kadcliffe v. D'Oyly, 2 T. R 
634., the most effectual remedy is by action on 
the case, which action is upon the custom of the 
realm. Jones v. Hill, 3 Lev. 268.; Id. 413.; 
Young V. Manby, 4 M. & C. 183., 2 Ad. & E. 772. 

First proposei. — It is said by Gibson (Codex, 
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791.), that Sir Simon Degge was the first writer 
who proposed the doctrine of aD action on the 
ease in the temporal courts, and he states that 
there are multitudes of cases even in the time of 
popery. Degg. 77. 

" By the custom of England, which is the com- 
mon law, actions on the case have been frequently 
brought, both anciently and of later times, and da- 
mages recorded ; but it was for some time doubted 
whether there was any remedy for dilapidations at 
common law." Vin. Abr. "Dilapidations "(A). 
But the action is now in common use ; see supra* 

No Distinction ' between Prebendary and other 
Ecclesiastical Person. — A distinction was at- 
tempted to be raised between a prebendary and 
other ecclesiastical person, it being contended that 
he was not liable in this form of action, but could 
be sued only in the Ecclesiastical Court ; but thia 
distinction - was overruled, Buller J. observing, 
" There is no distinction whether the proceedings 
for dilapidations be in the common law or spiritual 
courts, though the remedy in the former is more 
effectual. It is certainly true that in times past 
there was considerable doubt entertained, whether 
this sort of action could, be maintained at all 
against ecclesiastical persons." B^dcliffe v. D'Oyly, 
2 T. K 630. 

Separate Actions for different Dilapidations. — 
The successor may have separate actions against 
the executor of the late rector for dilapidations in 
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different parta of the xectorj ; therefore an aedon 
brought for dilapidtttiflBS in the chatncd? and the 
pew there, a plea of a former action brou^t>ISctf 
want of reparation to the rectory-honae, out* 
houses, and cottages belonging to the rectory, aad 
of the gates and hedges upon the ^ebe lands, was 
held to be no answer to the second action, TjoupA 
EUenbonnigh saying, *^If the defendant ooidd 
make out that an injury caused by dilapidaliom 
was one identical injury forming 'precisely tb^ 
same cause of action for every part of it, then 
there could be but one action. But I havd heard 
no authority to that effect; nor does it appear to 
me that there is any reason why this should be 
considered as one cause of action compounded of 
the several injuries sustained in the several parts. 
They are different and independent injuries in 
respect of the different parts. The injury from 
the dilapidations of the house is one thing, that 
£rcHn the dilapidations of the chancel is anotiier, 
and the causes are distinoL The Que might not be 
consummate when the other was. It -seems to me, 
therefore, that the plaintiff may maintain this action 
as canyenience or subsequent discoveries emMe 
him. Young v. Manby, 4 M. & S. 187. 

Inmmbent must be seised of tke Tenements dSor 
pidated in right of his Benefice. — To entitle an 
incumbent to sue for dilapidations atcommon law, 
he must shew that he is seised of the tenetaaents 
ia* respect of which dilapidations are dasmed' in 
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rig^t of his. b^iefice. Therefore, although sue-* 
oeaBive rectors had been in possession of certain 
tenements during a period of fifty years, yet if 
it be shewn by the original grant that the fee of 
aiii;^ tenements is in other persons, the rectoi? 
cannot recover. Thus, where successive rectors 
had !been in possession of land for above fifty 
yeai» past, but in an action for dilapidations 
broii^t by the present against the late rector, it 
appeared that the absolute seisin in fee of the 
same land was in certain devisees since the statute 
8 Gr, 2« 0. 36., and that no conveyance was 
earoUed according to the first section of that act, 
nor any disposition of it made to any college, &c. 
acGDirding to the fourth section; held, that no 
presumption could be made of any such convey- 
toce enrolled (which, if it existed, the party might 
shewn), and consequently, that the rector 
had no title to the land, as the statute avoids all 
other grants, &c., in trust for any charitable use, 
made otherwise than is thereby directed, although 
in &LCt it appeared that one of these devisees was 
the then rector, and that the title to the rectory 
wM in Baliol College, Oxford. Wright «• 
Smithies, 10 East, 209. 

In a declaration by a vicar against his prede*- 
ceesor for dilapidations, he averred that he was 
seised in right of his vicarage : it appeared that 
part of the premises were copyhold, and devised 
U> llie master and senior fellows of a college in 
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trust, to permit the vicar to receive the profits 
arising therefrom after deducting certain charges, 
which might accrue to the lord of the manor, or 
the expenses attending the repairs of the premises : 
held, that the legal estate was vested in the trus- 
tees, the use was not executed within the statute 
9 G. 2. c 36., and consequently the plaintiff 
was not entitled to recover. Browne v* Samsden, 
2 Moore, 612. 

How Dilapidation to he ascertained. — A bishop, 
as soon as he is installed, and a rector or vicar, as 
soon as he is inducted, ought to procure workmen, 
as carpenters, masons, tilers, and others skilled in 
building, to view the dilapidations, or whatever 
shall want repairing, and write down for what 
sum a workman will or may rebuild or repair the 
same, and set their hands to the same for a 
memorial thereof, when they shall be called to be 
witnesses thereunto. For after this inspection 
shall be made, such bishop, rector, or vicar may 
commence his suit when he pleaseth ; and such 
workmen, in support of such action, ought to 
prove that such decay can be sufficiently re- 
paired or amended for such sum, and that they 
themselves would not do it for less ; and that such 
proof may be sufficient, it is requisite that there 
be two witnesses in every particular, and not one 
witness to one kind of work only, and another to 
another. 1 Burn's Ecc, Law, "Dilapidations," 147. 

How Damages estimated. — ^If the benefice hath 
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been vacunt for some time, as for three or four 
years, or if the incumbent hath not sued for some 
time after his induction or installation, nor caused 
the dilapidations to be viewed and estimated, he 
shall not be entitled to recover the whole sum 
estimated for dilapidation ; but consideration shall 
be had of the time elapsed from the cessation of 
the last incumbency, and a proportionable deduc- 
tion made for the decays which may reasonably be 
supposed to have happened during such inter- 
mediate time. Clark, tit. 126.; 1 Ough. 255. 

On this subject see the case of Wise v. Metcalf, • 
ante, p. 139. 

If the present incumbent have repaired with 
timber which grew on the glebe, the executors 
of the late incumbent are entitled to be allowed 
for the value of such timber in the estimate of 
dilapidations due for them. Percival v. . Cooke, 
2 Car. & P. 460. per Best C. J. 

The statutes of the church of Ely provide that 
the receiver shall require the prebendaries to re- 
pair their houses when necessary, and upon their 
default repair them at their costs; but the 
materials are to be supplied out of the funds 
belonging to the church, and the charges of the 
workmanship only are to be borne by the pre- 
bendaries. On a question whether a succeed- 
ing prebendary should recover against his pre- 
decessor the full estimate of the repairs want- 
ing, or the amount of the workmanship only, the 
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^oourt thought it reasonable that he should recover 
the amount of the workmanship only, and held 
that the church was still bound to supply the 
materials. Radcliffe v. D'Oyly, 2 T. R. 639. 

In what order Damages are payable. — It seems 
that damages for dilapidations payable by the 
executors or administrators of the late incumbei^t 
of a benefice to his successors are to be postponed, 
in order of payment^ to the debts of the deoeoBed 
of every description. Degge's Par. Coun. 91. ; 
2 Wms. Exrs. 828. 

Sums recovered to be expended on Repairs, — ^The 
14 Eliz. c. 11. s. 18. enacts, "That all sunkd d 
money hereafter to be recovered for, or in the 
name of^ dikipidations, by sentence, composition, 
or otherwise, shall within two years after such re- 
ceipt be truly employed upon the buildings and 
reparations in respect whereof such money for 
dilapidations shall be paid, on pain that every per^ 
sou so receiving, and not employing as aforesaid, 
shall forfeit double as much as shall be by him 
recteived and not employed, the which forfeiture 
shall be to the use of the Queen's Majesty, her 
heirs and successors. 
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SECTION V. 
Mcclesiastieal Suit 



Where brought, — Fraudulent Grant, — Against Sequestrator. 
— ^ Lay Impropriators, — Deprivation, — Sequestration, — 
What Portion sequestered, — In Cases of Non-residence, 

The party has also a remedy by suit in the Ec* 
desiastical Court, by which he will be restrained 
to repair by censures, by sequestration, or be will 
be punished by deprivation. 

Where brought — Suits for dilapidations are still 
brought in the Bishop's or Consistory Court. * 
Degge says (p. 77.), " Suits for dilapidations are 
meet properly and naturally to be sued for in the 
spiritual courts ; and if any prohibition be granted, 
the same ought to be superseded by a consultation ; 
but this is intended when the suit is grounded on 
the canon law," F. N. B. 51/.; Carter, 224.; 
Dr. Sand's case. Skin. 121. 

* See the Kep. of Eccles. Comm. 51. as to the retention of 
spiritual suits in cases where the parsonage-house, stables, 
bams, or any other of the buildings or the fences on the pro- 
perty of the church are allowed to fall into decay, or when 
fire occurs. The commissioners reconmiend the continu- 
ance of these suits, but in the nature of a civil suit rather 
than, as heretofore, in a criminal form. 
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Fraudulent Grant — The 13 Eliz. c. &. makes 
void any fraudulent grant by an incumbent of his 
property with a view of defrauding his'successor 
of his remedy for dilapidations^ and the 13 Eliz. 
c 10. gives a remedy in the Eccleeiastical Court 
against the alienee of personalty, and puts him 
in the same condition as if he were the executor 
or administrator of the dilapidator. 

Against Sequestrator. — In Whinfield v, Wat- 
kins (2 PhiL 3.), Lord Stowell admitted a libel 
against the sequestrator of a living, as being li- 
able for dilapidations. See Hubbard v, Beckford, 
Id. in notis ; North v. Baker, 3 Id. 307. 

Lay Impropriators* — In cases of lay impropria- 
tors, however, all the Ecclesiastical Court can 
do is, to order the repairs to be done, or compen- 
sation made, and in default, the party may be im- 
prisoned for his contumacy. They cannot sequester 
his goods even for dilapidations of the chanceL 
Walwyn v. Awberry, 1 Mod. 25%. Nor can the 
goods of parties be sequestered, who are bound 
by custom to repair the fences of th§ church- 
yard. Glaydon v. Duncomb, 2 Rol. Abr. 287. ; 
see Lin wood, 89. and 13 Eliz. c. 10. s. 2. ; and 
13 Eliz. c. 5. ; Degge, 1. c. 8. For further informa- 
tion on this subject, the following may be con- 
sulted : — Gib. Co. 32. c. 3 ; Injunction, Ed. 6. 
and Eliz. 

Deprivation. — It seems also that, by the canons 
of the Church, a spiritual person may be deposed 
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or deprived by his superior for dilapidations. ^ 
Inst. 204. ; Degge, 77. ; Ayliffe Parer, 218. 

It is said to be a good cause of deprivation if a 
bishop^ parson, vicar, or other ecclesiastical per- 
son, dilapidate the buildings, or cut down timber 
growing on the patrimony of the church, unless 
for necessary repairs. Stockman v. Witham, 1 
RoL B. 86. ; Durham's (Bishop of) case, 1 1 Co. 
R. 49.; see Bagg's case, 11 Rep. 98.; Godb. 259. 
279.; Viner's Abr. tit. «« Dilapidations" (a). 

Sequestration. — If, after admonition, the per- 
son neglect to do the necessary repairs, the bishop 
ins.y, by ecclesiastical censures, and other lawful 
remedy, and also by sequestration of the profits, 
compel the repairs to be done. Ayliffe Parer,. 
218. 

What Portion sequestered, — In case of dilapida- 
tions, the whole ought not to be sequestered, but 
to leave a portion to the parson for his livelihood. 
Walwyn v. Awberry, 2 Ventr. 35. 

Dr. Wood, bishop of Lichfield and Coventry, 
wajs suspended by Archbishop Sancroft for dilapi- 
dations, and the profits of the bishopric were 
sequestered, and the episcopal palace built out of 
them. Dr. Wood's case, 12 Mod. 237. 

By the sequestrations of Ed. 6. 1547, the pro- 
prietors, parsons, vicars, and clerks having churches, 
c^iapels, or mansions, shall yearly bestow upon 
the same mansions or chancels of their churches 
being in decay the fifth part of their benefices, 

N 
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till they be fifUy repaired, wd the same .so ije-^ 
paired shall aJiw^^s keep and . mmnta^n ?^]Sf^^ 
estatjB. Godol. Abr. 17^*i see Eliz.,^]jn^\^<5^j^E»s, 
1576, art. 13. id. " " , ",/ /..,;- 

The 1 & 2 Vic. c. 106. s. 54. makes in caqeAjoC^ 
8e<][uestration, an oppress leaerratioi^^d bvpt|«(hi 
for the repair and sust^ntatiop of die c^iaiu^^i)!^ 
of residence, glebe, aijfj ^enapsn^J^i^^ Ibds'mlv 
•,_Xte general c^urpe is .to f.^qj^|^y0^^y §^ 
and if the partybe «^?itia$ed ^Pjiq^ ^yjjfgjg ^^ 
3 |Ptil,309. per Sir J> McMl.^,, ^.„„h Houaasei 
^ .^^ 8eq.u«8tnitor. is bogpd tq j^paijj %„ed^fc 
bjelpnging to the benefice^ and jnqy .^.iSePPfiPsIl 
*<1:4?i?<f }»^,P'^o«^s8 from, the bi«h9p'^,9Qftr^,„3'^fe|. 
rMMiir 6t| toe church is as J^^^TJ ,^f}l(^^ ^ 

*%.?pH^? ?^ *.^? ^^'^"°^ itself. ..iBHt-^^gae^. 

que^tration haye been finished and d{ete^;^)[)ine<|f(^)^, { 

the accpuAts made up, the Ecdesia^itfal .pjp^f^^s I 

seems, cannot interfere. Whinfield ».,,^»j^^f^5»§§,i ' 

1 ftr . ■ •■ ' I'l ' If" f Off? I 

^ii^h^^ *^ dilapidations are i^pgire^^f^j , 
questrator? recuse to deliver up ibm, fifef ^^1 i 
inOTli)^^. compelled to do so by Xb^if^^esiga^^ I 
ju<^e;^nd if they delay giving au^,acc9^ugj,jlj|9,i 
bond and warrant of attorney, .^hichj it ^ ^^9^., 
fof the sequestrators to give as. ^ecuritj^ ai^ges^-i 
rauyfiivVen up to enable the party aggn^yedrto^su)^ 
on them at common law. Id. : Watson's, C^ L. 30^ 

fn Cases of Residence* — The 57 G. 3. a 99. 
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8. f 4.' prdvlSes for the non-tepafr of*tlie h'oude of re- 
eidt^nce wheti 'the patsoti is exempt' Sfrbm residence. 
The statute 1 & 2 Vic. c 106.' ptovides for 
dilapidations occurring during the non-residence 
of the fiidaiiibeiit. 

' ^The'4^st sfecit'. (Enacts that '^very spiritual persoii 
teiiHiiSg'iiiy'lidu'6e of r«6sideiice upon ' his benefice, 
who shall ncji reside thereiti, shall, during' siicK 
petidd W'pferiiods 6{ tl6ii-refiiden6e,' whether the 
Kbhfe fiAaHifee for'tlie"^hok or part bf any' yeaf^; 
keep such house of residence in good and sufficient 
T^^i'stiSt in ^Very such 6^ it sh^fbe lawful^ 
f6f tlfe^Wihbp to catls6 a survey of such house of 
riiidenc6 % 1)6 made hjf some coinpet9faLt per^orij 
thfe 6o6ti6f Which, in case the house sjiali be found 
to1)e'titit iif rbt)air, shall' be borne by such spiritiikl 
piiirioil'f'dnd if the surveyor shall report fhat 
such hbusfe'bf residence is out of i*e^ir, it s'hall 
be lawfdl for the bishop to issue his monitipriito 
the incun^bent to put the same in repair^ according 
to such survey and report, a copy of which shall 
be'antiexed' to the monition; and every such' non- 
resident '-spiritiitil person who shall not keep such 
honiwof' "residence in repair, and who shall nqt, . 
upon sUfeh 'fnonition, and within one month alter . 
eehrice of such monitidn, show cause to the con- 
trary, to4he kitisfaction of the bishop, or put such 
house in' repair within the space of ten months, to 
the "satisfaction of such bishop, shall be liable to^ 

all the penalties for non-residence imposed by 

V 2 
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this act during the jl^riod of such house of residence 
remaining out of repair, and until the same shall 
have been put in repair. 

Bj sect* 43. it is made a condition to obtain- 
ing a licence to live in a house, not being a house 
of residence, that the latter shall be kept in good 
and sufficient repair, and condition to the satis- 
faction of the bishop. 
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CHAPTER IV. 

Lay Dilapidations. 



between Parties standing in the relative positions of Landlord 
and Tenant, where there is no Contract nor Obligation but 
what the Law implies ; and herein of the Liability when Dila^ 
pidations accrue whilst treating for the Purchase, 



Sect. I. Between Landlord and Tenant from Year to 
Year, 

Sbct. IL Tenants at Will 

Sect. IH. Tenants by Elegit^ Statute Merchant or Staple, 



SECTION L 
Between Landlord and Tenant from Year to Year. 



Landlord not compellable by Action to repair. — Tenant 
must heep House in Tenant-like manner. — Not bound 
to substantial Repairs. — Wind and Water-tight, bound, 
though Lease void. — When Iryury caused by the Elements. 
— Fire. — Tenant overhotding, Sfc. — Tempest. — Flood. — 
Agricultural Dilapidations. — Farming Premises must be 
kept in Tenant-like Repair. — Not liable for Permissive 
Waste of. — Who liable for. — When Dilapidations accrue 
whilst treating for the Purchase. 

Landlord not compellahle by action to repair,-^ 
When no agreement or stipulation respecting 

s 3 
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the fepiurs has been eiate^ l^to^ .t^ie^jtepant or 
l^sse^ is ^ways liable fjca* tbenu, The If^fi^T^tk 
ney^r obliged to rep^r except "si^ben^jie,^^ bp^i^ 
him^j^lf hj contract so 'to; dpj[,Pi|^r v. J^jfi^§gf 
and Gutter, cited 1 T. £L;312. ; ^09 wjhereitbe 
laq<)lord inewed the pre^u^es iiga^st. Qrek'^l^n^i&i 
their being burned down^ receii^ed t\m aiip(<Mg^tlfbem 

^ * 

thie oflSce. Balfour V. Wayfco^, Jd»>'3l^w^^it<^^ 
t?* Chatham, 1 $im. 151. iJ^a^mp. Wal]^r>[SiI>$m. 
233. ; »ee Brown r. Qnilter^,. Ab^^U^ €rl8»r ,%h^iit 
ifl.^totfid, however, thai, the Iwdlordip neW^J-febfe 
to repairs, it mu^t be . undeF$tood[onJjj^th«tpMi 
^i^^ion Qiu;^not be m^tained 9giimijihkh^fytfmt 
yfsj^kriog, f^r ^q tenant i».bw«d,Qti^y.t^ytotoo»J' 
r^pairp ;i mi theriefore, if the]fl«^dloidt doimi^i$h^K)8e 
^tO:4ptthe Bjiibstantial ;fepi$ir&, the tenatt»n*iy^^e 
Itfl?i^ jfffpw*8!5^ .a«^ there can be no b^nefioSaiffwfl«- 
^tj^ in;^<^h^^ caee*. Edwards v. Heth4iJP9g(i^ 
^^. fifiJl ; UZ. S. C. By, saad Moo, 2,68..3 SaUte^ 
J5,.rM9i?fliall, 4- CL^B, 65. . t r. Tjai 

1.1 Of^wi^P^>^i»Wplied obligation efl» oqty. Mfifce 
;wfeeff^:Ttb*»{pwt&»iO kafle; for, where theteii(i(* 
i^*ir>}>e Jiiatdliti^B |Of both partie^.^e p^TtkllibH^J 

mrrSWJeri^i : Inhere , Id' 4n ; ^pr^^. wjritte»>.agfe«toc»it 
£9$ titkftJbir^.iof Ajhou8e,.andfor keeping^itfeiW^p^ 
.tfec)k4pJiftd. eb^g*tion.ito Uie it tai aJtbn^iifeiBl* 
manner is part of the conti^ct. JEIoIforfbfier^dl' 

H^tfc- .7^ JM. iSrsW. a48. ; ,1 H. & W.\€«w3v'. v\\«^ 
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^o •5?«fl«it^©oiti'5^ea*^'^ year^ai*lB bbrind^o'confiflit 

mtt^feer.-^^ l4tatind.^^2S'. R^iiJTi* ©o. ISitl'S^^^i; 
olim^^ vow ' Bft gafep (Cbutrt^Ss) t>. Grotti^>1^ 

'tbetli^bifitf §P^a;^ y^ftrty^t^tKini tt> repaitis i^eems k 
4^'^^4tafc]&l&di> th^t' fr&>wus'^illy ianswerable' wh^n 
.Iftft^Iiiijtfty^iHstppdtifed 'to • ifee • demised pt^mls^ 
^hl^^^ vfflUlitfti'f negfiglend^ ; they hte not, KiM- 
'-dlftt'i Ifefete ^ ii^a^^ltA6,> 'wMdi 'are ^^feb tetii- 
Wqteiic^' lof^ »t?biii» kxjdupation, ' br' * the ^ «Sdttlt '<tf 

fc«5Vitabte'4d(!^A^; 'but mi^My foi^'ttu^di^ii^ 

lJ85Gck^d^e^ fad^ amtiTeasoiiablfe rtipali*! '^^'pm. 

^««iftntfwte'y^ar to ykt id only' bcniiia%'fMr%Aa 
i^^«abiiel Repairs, sci far a^^to prdv^t^%fi*i^^i(* 
^6^5^ «<rf the premises, not tt) sAbstainftial ^Aiifl -^S* 
ing repairs^ such as new roofi4ig,*Slt5»'^''ilJ#Mr<t- 
4J^ d^&erv^ th&t 41 tenant '^fi^^year^^^y^ is 
htunA' tb eottlfiiit ' no waste, a^d i€f lidik^ Mf^^ 

and doors that have been broken by kiVili^i'ii^'ttg 
•«d^¥!i?<W0rit i^aste and deea^^o* tke^ J^i*emi«^ (^ut, 
liPt^jft^se^ 'ea4Se,the pkintiflFtia^^dkii^^id^^mn 
Jl»q|^ttSig>:oiii tt»'to6fw j^oof ^on aa Wd^Wcdi^ ^ 
-liii^if^naiigil^iilnkHhe tenlintii^M^ ^i^%)^(^. 
*e%iii(te<tiL!tJJ_,.2.iBdp*'590i ■ • ^"i-'[ -'^ ••:)frim- 
Only bounii to Higep' the Hotise winU <it^ioat^f^ 

n'4 
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tight — In AuwortliT7. Jolmson and others it was 
held, that a tenant from year to year of a house is 
only bound to keep it wind and water-tight. 5 Car. 
& P. 239. It appeared that the stairs of the 
house were worn out, mew sashes were wantfed, 
the doors were rotten and falling to pieces from 
decay, the sash lines, latches, catches, keys^ aM . 
locks were broken and damaged, and a panel of tttie 
of the doors was broken." It was admitt^ that 
the defendants were not liable for substantial re- 
pairs ; but it was contended that they had not done 
that which a tenant from year to year ought to do ; 
that they ought to make good the sash lines, Wro- 
ken panel, and the latches, &c. ; and Lord Tm^ 
terden C. J. in summing up, said, ** It appears 
that this* was a very dilapidated house when the 
defendants took it, and that they have had a very 
considerable quantity of work done upon it. How- 
ever, the first question is. What are the things 
which the occupier of a house from year to year is 
bound to do ? I am of opinion that he is only bound 
to keep the house wind and water-tight, and that, that 
is all he is bound to do. A tenant who c6venants 
to repair is to sustain and uphold the premises ; 
but that is not the case with a tenant from year to 
year. A great part of what was claimed by the 
plaintiff consists of new materials where the old 
ones were actually worn out ; for that, the defend- 
ants are clearly not liable ; and if you think that 
the defendants have done all that tenants from 
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.J^^ar to year ought to do^ considering the state of 
the premises when they took them^ the defendants 
are entitled tp your verdict ;" and in accordance 
with this case is Leach v. Thomas, 7 C. & Pa. 328., 
where Mr. Justice Patteson said, as the defendant 
was tenant from year to year, he was not bound 
to 4o substantial repairs ; he was only bound to 
keep the premises wind and water-tight. 

Tenant hound by Covenant through Lease void. — 
Where a tenant took premises by written agree- 
ment, which was neither stamped nor signed by 
both parties for three years and a quarter, and 
engaged to keep them in good repair during his 
occupation, it was held that he was bound by the 
covenant to repair, though the agreement was 
void^ as to the duration of the time, by the Statute 
of Frauds, Richardson v. Gifford, 1 Ad. & E. 52. ; 
3 Nev. & M. 325. 

A. devised certain estates to B./or life, with a 
leasing power ; the devisee^made a lease (excluding 
the power) which contained the usual covenants 
to repair, the lease was afterwards assigned to the 
/lefendants who took possession ; and it^ was held, 
th^t although the lease was void, the defendants 
Jield as tenants from year, to year under the co- 
venants of the lease, and were liable to repair up 
to the end of the term. Beal v. Sanders, 3 Bing. 
859. J 1 Jur. 1083. 

Wear and Tear. — A yearly tenant is not liable 
for injuries arising from accidental fire, wear and 

N 5 



effect5 the tenant is not bound to repair in cas^pf 
fiif^^ mihi^ statute 6sABOf,iQ. 3l» «» ^t- ^9ft^«.|i§r- 
5pttiiA,by 10 A^mc* 14.) pc0Fi<Je«i tii*t JU) .-^^ti^ 
sJtoU be fljaktaiued . agajnrt: a;«ty: ,pet8oil i^,?^^^ 
h(>itee(or ijbftmtca? *oy fii» #tttjilja^ci4«»t«^]iytb«gq;4^ 
4tb<^»gK hoih in. ,t W statute j$«d. th^ ,1;i^^dwlg Mi? 
(MtiQi.:5iiO. -78.) *. |«?pQu*e|*tei, .betjp?^^, t]b^/jbn^ 
Ig^diaieJ tenant respepting. repai^^ afieengj^ly^, 
excepted- 2 Har. & Ed. N. P. 1031. .o^c 

afteii(tH^|l(«ilini«atid|i of hi^ k^Sje, he J&.prepuDpfi^^ 
tftilliidillii^er. all the^ld ooven^iata of itb^ Im^^ 
a^'.,wU'ilmiii^ble;tmder. a coYen^nt in tj^d ^sjfrl 
piff^l^pj^ecfto k^ep tlw premise*. in repaip; w^^ 
tl^Jf )ft?e afterwards bur^d down^ he mu^t >?pb^d' 
them. Digby v. Atkinsopj 4 Camp.. 27:5^ 7 « iior 
-i%W^.-^JF7<?!<M/i^r~If ^ hou3o.be lUsy^i dwn 
byxd#Pffi?^ o?^.54pfltrpy^ .by a ^q^ t^ tmm^ki 

nftftlj#l4^,;tO) .ir^uiW i^t.. If, ho:wrev^y,i;ih(^ V9f4'^ 
stri»ej*l byv^heipitid^ tk^ %^n^,^tumm%lXi^t^Sfik 

convenient time. Co. Lit. 53. a. ; Bro. Abr. .tijr 
« Qoi^^ltiouft,^ plv40..;.2.Ilol. Abic*:^i^,s\ v>A'\^ 

:^1SBeiMdxbpDlitan[jBuiidlngAQt^ r^aYiajc&iS^v'^liiat' 



d^r^td I^ii^!^'^fa^iiPa«'k^>foun4liti ii^lm^hma' 
heW lo. lie i.n /agt^&n«flt J fei ' hm& it iti tmaA^le 
repdii'lf li€i^fe6^Miid i% vi^lid will i3PMf|>^i»i ^ ^e- 
dttiati^ »^ Mil ' f Wfetf ^ix 'White, 2 Bl^k/IB<fep\ 

R^p^. -^ i^L teiftiM fr^m year Jto year df jFaiiftiitrgL 

rcfe^cwg*' ^o-' yearly t^iiaflk of b6ttsesi onlytoftii*^ 
ated ;i*siifiititaSbk! • ir^pairsy Ik> as to 'pi^veint -:1*<arif fe 
it^^4e^^ df thfe preiiiise^, and riot to substaAtlall J 
ot'^MtUig *<Spaiti^. E^rgUBQA v. -^ — , '2'^iEip.' 

590. • ■ •■ ' .'!/:.:: .Ir;hp-./.- 

• 'F^r4h^ law wUl not imply ft c\:mtraet dte Sie 
jlAt*f^'df*Btich a tetaiint to repair generally^'br i^ 
dO^fttiy paA-ticfular^acta, but me^^ely to u&^*th^5&«hiij' 
iir'a hU6bflfnd4ike and tenant like niann^r|'^Cc^^> 
(fing* io the enstom of the county m wliidi^ thfe^ ^Ifi I 
iA^^tiated. Hors^ftll v. M^tthewi,' >Holti'7;>i^04bJ ' 
son V. Wells,- "1 N. R. 291. * = • ' { '-:''' ^ ■i^A'>^^^ 

^'iV&f ?M?^ /dr Perfnisside WdSte^ BtViseS^ i& 
mit'Httble Jfir #an^ of tepaits arisiilg #^ttf^m%i»€f' 
xi^j^t^ bd^adde tbie' b mere ^ pe^rmiiteive' Hv^^^^ fbi:^^ 
\**iifclifeii^ riof Ifable. Herriet^. Benb€(w,{4 4^Mt]" 

?FAo Haiti "for. -i^'k'i&nakii wHd Iiad' befetf< let 
iM^'pdssesdidn' n&der an ibstrutii^dht Whi^db^drd'itot 
amount to a present lease, and had paid rent under 
thelaK^deoaentj wasiield liable^ inan actooftrJoiHthe 
mismanagement of the farm, under a count Btdtitig' 

s 6 



276 LAY DILAPIDATIONS; 

the premises to have been demised to him. Tern* 
pest V, Bawling^ 13 East^ 18. 

Where Dilapidations accrue whilst treating fat 
the Purchase. — The completioii of ft coutfaet 
having been delayed for thirteen yearsi th^I pir^ 
perty became deteriorated by dilapid?tti^ii:T-^ 
Held^ under the circumstances^ that the loss must 
fall on the purchaser, as the state pf the title was 
such that he ought to have completed the pur- 
chase and taken possession. Minchin v. Nance^ 
4 Beav. 332. 

In August, 1828, the plaintiff agreed to sell a 
property to the defendant, the contract was to be 
completed on the 9th of October following, and 
the purchaser was to be entitled to possession; 
and if the purchase should not then be completed, 
the purchaser was to pay interest at 3/. per cent, 
from that day until full payment. The abstract 
having been delivered, all parties seemed to agree 
that a good title was not shown, and in November, 
1828, the time for completion, was enlarged to 
the 21st of February, 1829, when the purchase- 
money was to be paid without interest, and the 
defendant let into possession ; and if the plaintiff 
should fail to make a good title, the deposit was 
to be returned with interest at 47. per cent, 
from the 9th of October. The defendant refused 
to complete, and in 1829 brought an action for 
his deposit, and the plaintiff filed his bill for 
specific performance. The defendant had not 
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taken possession^ and great dilapidation had 
occurred. It was decided that a good title had 
been shown in August^ 1828. A decree was 
made against the defendant with costs^ and it was 
determined' Iteit A. should sustain the loss* by 
dilapidation^ 'and should pay interest at 4Z. per 
o^U onfy oa his purdiase money from the time of 
filing his MIL Minchin v. Nance, 4 Beav. 332. 
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SECTWN n.' 



Who are, — Not liable. — Even where the House falls down, 

IfAv are. — TfiNANiB-iA.TPrWiLL fire AUse^srfc^bt^ii 
n^elj at the wUi'oi^iQlbery 9nAMbom\^tilif^] 
n^y l^e d^^rmbxeA at mij tiin^ wfthopt-jiotiQfe(| ,: 

:iVb/: Aafife. — The : e3t0.t6 of a t^$,ntr$tfifi^> 
h^fig M xmoerimn, the law i^ipose^ no fsfeif^- 
sf bUity i^pon him for 4UapidationB ; the: lai)^i«r^i 
thefpfosre^ jha9 no reqaedy s^alnat hiQi>i \}mi^ 
indeecjbfop wilful waate. Co. Lit* 71.; eeeiCJpum 
tess of Shrewsbury's ca8e> infra^ In the Cotpites^; 
of Shrewsbury's case it was held, that a tenant-at- 
will was not liable to an action in consequence of 
the house being burned down by reason of his 
negligently keeping the fire. 5 Rep. 13. nom. Salop 
(Countess) t?. Crompton; Cro. Eliz. 777. 784. 

In Cruise's Digest, tit. 9. ss. 14, 15., it is said 
that a strict tenant-at-will is not bound to repair 
or sustain houses like a tenant for years* 

£!ven where the House falls down, — If a tenant- 
at-will suffer his house to fall down no action lies, 
for he is not bound to repair ; he takes no charge 
upon him but to occupy and pay rent. Salop 
(Countess) v. Crompton, Cro. Eliz. 784. 
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SECTION HL 

TemnU hy Elegiff flta^M» Mffrchant or Staple. 



Tenants by elegit, &c., are not included in the 
st^tf^ ^f'lS^tlbtidg^ o]^ 'Olodoestei', and^ like 
tevilidt^dt^mll^ ' tbejr ane !ftot b<Mi!nd to da any 
repcdi^" S(^eWbrce»lei-'fl['Cft8fei (Deld^ and Chaptfeif' 
S^^ ^Go/Bep- 87. ; F; N. B. 58. ; Bac. Abr. 'tit. 
**- Wiart* *" (BE.) It is said that if tenants by degit^ 
Q/^m^ai waste by cutting timber^ &C.5 they shall' 
acdoiint for it to their debtors. P. N. B. &9. H; j ■ 
Btt). Abr. tit. ^^ Waste/' pi. rS: ; Norwich (May W 
of) t^. Johnson, 3 Mod, 93. ' 
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CHAPTER V. 

Sjbct. I. Of (he Liability of Tenant in Fee'Simple to Dik' 
pidaiioru. 

Sect. U. Of the Liability of TenaTU in TaU to Dilapida' 
tians. 

Sect. IIL Of the Liability of Tenant for Life ioDHa- 
pidatiofis, and herein of Tenant for Life vnthevt Impeach' 

' ment of Waste. 

Sect, IV. Of the Liability of Parties standing in the 
relative positions of Landlord and Tenant for Term of 
YearSf and herein of Tenant for Years without Impeach- 
ment of Waste. 

Sect. Y. Tenants in Common^ Joint' Tenants, and Co- 
parceners, 

Sect. VI. Of the Liability of Parties standing in the rela- 
tive position of Mortgagor and Mortgagee, 

Sect. YII. Of what Buildings and Parts of Buildings a 
Covenant to repair has reference. 

Sect. YIII. Within what Time Repairs must be done. 



SECTION I. 
Of the Liability of Tenant in Fee-Simple to DUapidaims. 



Not liable. 



Not liable, — It Is quite manifest from the very 
nature of dilapidations^ that unless there be a 
limited estate^ and a person on whom the property 
wiU certainly devolve after the due determination 



TENANTS IN FEE SIMPLE. 281 

of the particular estate, there cannot exist any 
right or obligation to repair. Therefore, a tenant 
in fee simple, who has the absolute property in 
the land, is not bound to repair, for he cannot 
commit' either dilapidistions or waste ; he is respon- 
sible to no one for the manner in which he uses 
or'ireats the estate, and the party to whom he 
devisee i;t takes it with all itsTdefects. From the 
foregoing observations it will appear, that it is not 
requisite that the succession should be vested in 
any certain person ; it suffices if there be a right, 
which is certain to take eflfect. 
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SECTION n. 
OfikB ZMUify of Ttnitntin TkUin . 






Not tuAU. ^ After PomhUity, ^t. '" ' '^'" ' 

)ffbi fittife.— ^The eanie 6t)servati6ns Sd^^to 
tenant in tail as to a tenant in fee 8imple^^,aj}C[^pe 
reason assigned for it Is^ that the right oi the re- 
^iii(^er-X9an^ after w eetate tail^ ds so r^qt^jiid 
uncertain, th^t ltd value capugt be. aff^ed 'iff 
any diUpidatious or alterations of the t^i^exi^ts. 
; .Ten^j&t in tail.^ay cpmivit waste i^ ^we^ as 
wella^iAvaJl pther parts of the estate, notvfitli- 
ft^^^ng .anj irestraiut to the contrary ; aQd. lU) 
iifftai^ce ca^ b^ shown where a tenant iii.4^jh|0 
bl^ep. .restraipied from committing waste }^ jmfi^f^ 
tipg. of tjlj^^ court of Chancery. S^e -Bf^Vji^) 

,, j^ter ^osmfiil^, jfc ~ TfMiaiit ^fl tftU,*,ai^ffl 
possibility of mm extinct, m^ fci^ jrjstr^iftialiiij 
eftuity, /iy)fl[i cqHinjltting.de8tyuftion^.e(fiitteo^ 
x^}^^i Wjijl^flas t?. William^, 1:5 Y^Juijiv^. ' 

1 .;'.,i i" . /• '. .. ^^.*> -.il* ■ill 'ic. 

• f • 1 /* ; 
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SECTION nL 

Of the Liability of Tenant for Life to Dilapidations, and 
hertmpf^ToAMt fal! LtfB vnlhmd Impeackment ^ Waste, 



Must repairs,'^ Cifnf^t 'fwJie Eeffkoinderman contribute. 

— Tenant for Life, without Impeachment of Waste, lias 

, fn0ff^ ep^tensive Powers than Tenant for Life. — Caimoip^l 

jdcnmi Nouses, — IVhere limited, — The Effect of Restriction 

"^M'l^ight to Timber: ' : ■ ' > 

'J*fe«^Vq*d!fr.— H is kid down that t^iiant^fbr 
fife k ibiiged to ke^ the houses on the esiat^ lli 
rep^9 even though he be such without iinpeafeh^ 
fflieaifr "of' waste. Parteriche v. Powlet, 2 !A.tk/i83. 
And'caarmot make Semdtnderman b6nMd^^y^ 
TfemuitB foi^ Kfe have been refused b^ ' the' Coutt 
of '(5hancery an inquiry as to Whethtef 'eisttahiWi 
ref^i eiich, fot instance, as thos^odeSsibtiea^b^ 
d4^T0*'%id 'ptitting on a ilew'r6of, ^<!)/ild'iio«^bi 
beneficial to all parties interested, in ordei* tb ihakife 
f h^^edidiSnd^mttn eontribul^ towat^sf sik^h ^^|)air. 
HitibWt'W€o^i;i'Sirii. ft'Stii. 552'.'; ^ifeik^-^^ft 
M^oMl^i&B,^3^Rliis.'58S'. In the fb^ei^c'e^i^ 
h<^<^€tf^^'Ul^' tifce^Ancteilor^allbwe^^ tfettitft 
for life the expense of finishing a mansion house 
left unfinished b j the testator. 
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Tenant for Lifcy vnthaut Impeachment of Waste, 
has mare extensive Powers than Tenant for Life, — 
It was formerly held that tenant for life without 
impeachment was merely exempted from being 
called to account for ^ny waste he might commit 
or permit, that he had no absolute property. 
Finche's case, cited 4 Rep. 62, 63. But it was 
afterwards held, that the words, "without impeach- 
ment of waste," not only gave him this exemption, 
but also conferred upon him a greater interest and 
more extended powers than an ordinary tenant for 
life. See Bowles' case, 11 Bep. 12 &; Co. Lit. 
220. a. 

Cannot pull doum Houses, — ^If tenant without 
impeachment of waste attempt to pull down 
iiouses, equity will restrain him ; and, when they 
have been pulled down, will compel him to re- 
build. Vane v. Bernard (Lord) 2 Vem. 739.; 
S. C. 1 Salk. 161. ; seeRolt v. Somerville (Lord) 
2 Equity Cas. Abr. tit. « Waste," pi. 8. 

When limited. — The generality of the clause is, 
however, sometimes limited ; and where the lease 
was made ^^ absque impetitione vasti proviso quod 
non prostemeret domus voluntarie," and the te- 
nant voluntarily prostrated the houses, and on an 
action of waste being brought it was objected that 
the action should have been covenant, for that 
this proviso could not alter the general nature of 
the lessee's estate, which was " without impeach- 
ment of waste," it was held that these words had 
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an effect on the lessee's estate, and that he was 
only a qualified and imperfect tenant without 
impeach of waste. 9 H. 6. 35. pi. 6. ; Plow. 135. 
Effect of Restriction on Right to Timber. — If it 
be manifest that the intention was to use the 
words without impeachment of waste, the court of 
equity will restrain the tenant from cutting down 
timb^. See Aston v. Aston, 1 Ves. 264. 
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SfiGTIOl^ IV. 

A'oTM, onJ A^etn (>f Tenant for Yean toUhaut ImjfMt^ijjiieai 
of Waste, 

_^ ,„„.-.-: — , ^^.. Q-jfOf. 

landlord's Liability where no Contract or j&f^mirf^— ^ 
TTAcrc there is a Contract to repair.-^ Where he has 
agrebd to put the Premises in Repair. — To rej^^^'A jtnd 
of Term. — StiU liable though Injut$ caused by tM^AcT^' 
€nother.^JBsptent of Obl^uHon ou Coioena7it\iir\Tiil^^ 
and repair. — Exemption in case qf Fire. or 2]fftp«ffjTr. 
if Landlord do not covenant to rebuild, -^Qf the Tf' 
nanCs Liability. — Must heep Premises in substantial Me- 
pai^:^— ^Pavement. -^Windows, — Inside Painting: —In ixae 
rf Fire:-- Substaniiid Repairs.^ Not Uable to 'fpit ^ii^wn 
neto ffoor.^Nor to puU down and relndid.'^fygsg^^' 
m^ j&£, had to the State of the Premises when the Tfff^ 
commenced, — Old Premises. — When there was Agree- 
ment for a Lease loith Covenantor to repair, but no Lease 
made:-^ Tenant for Years without Impeachment fdrWka^, 

LawdltKrd^s Liability where no Contract i or E^eemp- • 
tion.-^\^ those. cases where the tenant has a/ lease 
for years of the premises, the landlord receiving im ' 
equiTalent or compensation for'the mse of then in 
the shajie of rent, if there be no express contract 
that the tenant shall keep the premises in sixbstan- 
tial repair; or if there be no express exemption firom 



liability to repair, he is only bound to preserve the pre- 
mises from occaidonal and accidental dilapidations. 
Where there is a Contract to repair. — In Slater 
V, Stone, Cro. Jac. 645., it wa& held, that a cove* 
nant by the lessee that he would, affcer the repair 
of^^Hitt? toessuages by the lessor, ^repair them during 
tiie ternii and leave them repaired, imposed ^o 
obligation on him to make the repairs of a dove- 
house until they had "been once repaired by the. 
lessor, though it was in good repair at the com- 
m'eii'<66^inent of She term. But this has been doubted.' 
^%^M iip^9>?W^ that it. i9 ^.Qt I9.W. »See 4 %^.§c 

\^H^rf^Iie^affpelBS to pni PhifmsB$ zlw r«pmr«-^:B»t 
whete^^th^ Worfs were, "It is agreed "ttidt HJife 
le^sf^ shall keep the house in, good repair^r^ tHe 
lo^r.fiutting it in good repair created^?^.J^J^e^^«^t 
oa^rthevgazt of the; lessee to refMuryvand thifct.^ 
aetmili^ against him if he* did not -pot' it ilito 
re]^r. 1 Esp. 278.; see Hawkins r. ^heJiliian, 
3 car. & P. 459. .. \' 

Ufe^.tegair at End of 2Vin.-r-Wh^r^.the.l§«80r 
sold premises subject to a running lease, and bound 
hioi^fielfstavdo^ repairs • at the expiration of^^the 
teioo^cy^ heis jiaibleto do the repairsaat whatever 
time and in whatever manner the tenaney^deter- 
numedi and accordingly, in Horsfall ti. S'evtar 
(LMc«>re^ Mb, 7 Tannti385.), where the owwerihad, 
at illie time idien he sold the premises,' entered 
intcr^an agreement with the vendee to do. all such 
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; repairs as sh(kildi*^be left Budtae by^ftl'^^llOKftt 
(whose term was unexpired) at the ^esipii^Btk^ lof 

>^e 'tenaffeyy Andtifee t)ftnll!it^4lad >'enttrMt>'<ifeflo an 
agreemeat midi 'the "VMfded tb ^piit^^immdSMHJr, 
whereupon the : v«tidee>^' jxftotti dll g ed nfmbfauMn 
against thermAw fbtl^»ifel(i i{tett5ngfl1iirf> ^ fl OS S As 
in repair at the expiradbn df '>th& €elMiift^;f^%MBIfl- 
ihg to'hfs cwcteaawtjtit i<^>h<iMt<teCMti4^ il WWit P fa 

-Aedeokration, '^at>1;be<eal{]Ai^($i[y^lid€mibL^,'' 
tdight he i^ot^- Ws 'sttl-ptodbg^^' «»id»^IMl fliPWts 

.immaterial when flie i^am*qmtMi|^b«^s^iPttlt 

liimey whetiever-it was^ the-defettd>|;fct><' ii8glH' ^ave 
catered to make '^hei'^pab^ ^GHMa^Mi i^iHSMflfl- 
flmith, .:& Oa». & ?l M6.,' p^r jB^OMT/ J* ,«»» 

*&iidedby the -Act of (matherl —When the?4«)te¥{)f 

K hoii&e^'BitaftlSe in tt^dimigfi^ cdvmahtiN} ^nMM<tite 

leiseee torepsuf]^ idlthe'eltei^l parts (i£nh6^Te- 

in»e& e^pt*^ &c.)^ «ttid tife ^rporalAen* jelled 

)d6tm ari^Joillfhg house,' leaving the walF'^WHSe 

demised 'hetiae ' ex{K)9ed. and without 8u^(}ri94lM 

ibereupoh the wai) fell down and the^h^se beCAJie 

^^mi^tattbldlbtey ^d' thei lessoi" when <6ltllei3^{ii^6l0lb 

'r€^4ir]^fUsbd, and the lessee i^egiaftto rebwiHMfe 

WaH, and su^^Ae lessor upon hi^ c<n^^laii^9l-1M8 

held that the external parts of thb i^m&ds'aie 

those which foi^ the iiidoRSure of them', and 

^^yond which 'iM> part ext^ds ; and ^at defaid- 

ant was liable on his covenant,- though the'injtey 

to the wall was done in the first instance by the 
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corporatioii. Green v. Eales^ 2 Q. B. 22d.; 
1 G. & p. 468. 

JBxtent of Obligation on Covenant to rebuild and 
repbtee. — When the lessor covenanted that he 
wottldi in case the pi^emises demised should be 
bamed down, '< rebuild and replaoe " tliem in the 
tame «tate as before the fire, he is only bound tot 
reatore the premises to the same state as when he, 
let them ; and he is not bound to rebuild any addi- 
tional parts which may have been erected by his 
teoant* Loader v. Kemp, 2 C. & P. 275., per Best 

jEMceptioH by Fire and Tempest — If the lessor 
eoTenant to repair, &c, " casualties by fire and> 
tempest excepted," it seems the landlord is not 
bcNiiid to repair in either of the excepted ca«es ; 
Weigall V. Waters, 6 T, B. 488. ; although the 
tenant continues liable to rent. Hare v. Groves, 
1 Anstr. 687. ; Balfour v. Weston, 1 T. R 310. 

ijr Landlord do not covenant to rebuild, — If 
the landlord do not covenant to repair, the tenant 
eannot compel him. Bayne v. Walker, 3 Dow. 
253. Theref<»re the tenant has no right to call 
upon the landlord in such cases to lay out the 
amoant of the sum for which he had insured the 
premises on their being burned down. Pindar v. 
Ainsky, cit. 1 T. R. 312. 

Nor will eqidty interfere. Leeds v, Cheetham, 
1 Sim. 146.; Holtpzaffel v. Baker, 18 Ves, 115.; 
see Hare v. Groves, supra ; and see p. 304, 

o 
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stantial A^p<aV.*— Alt)ion|;h covenants to repair 
have. alwa^^. been poi^s^rued more £^ran1||r ^ 
favour of the landlord than the teWnt. ^et. on a , 
gei?^r^ wvcnant to repair, tW ^i^tM^ 
bound to keep, the prennses in-^uDstantiaX repair: 
a literal perfocn^anc^ ^,^Qt ^TequireoL Uanis v.- 
Jones, 1 Mo* & Bob. 173^f "" ' '' ' ■'^^.^-^'^oi r.it 

PmvemenJt Sc Windovps. — A covenant to leave 
th^ premises |^t the end oi the tftnn . sumciently . 
m^Jtipedi, rep^, paledi, aad (eac^^'^^^m!^^ 
to ^ve been broken when tb^ pavement .w^^out^' 

Pyiitr.r. St. John, Cr©. Jac 329. 

I^de P^vfing.-^X)pa!ex a coyenant thaf tlij& 
tej^t .^Hould and would subs^fially'ie^ 
upholds ^ud maintain a bouse, he is bound .to ki^ 

g^^:^ poyie^ant ta repair, is bound torepuila jn 
csj^l^hp^Q b^ conftumed by an accidentaf £areJ 

to be uncovered^ whereby, the spars orTafWsf.pl^uncfiers, , 
or oilier ^timbers^ become rX)tten, is' wak^. 'ttiu ^kSHSH^^ 
^ Btlt^Mht^ b^ tmcor^rek Whea theft^<kaift^l«»|iMti lit/ J 
it k>n<y/#aBtetttsaifer ihe samQ to!^ljtooi{xoBii^tb92gbfl 
it b^ i;^i9q»siatfthe te»ant> coming, in, y.^fe(}fjt hpi>^(A., 
down it 18 waste, unless he re-edifie it «gaine/\ Id* ,. , ,^ 
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Chesterfield (fiarl) c'^polton (Duk^); 'Com.-Il. 

ei^Tbliliopk v:'t)6miim;s±'R;m: ;'-^«»-; 

tSuhsidntidl Repairs, — 5tf ffie lease Af a dw^llitfg- ' * 
§U8e wU^ the apparteid'dces, 'foi* a term ox yeafe, 
le joovenaiiti' to leepand'l^sive'ite house hi repaflf, 



house 
tti'e' 




and with a view to deteMlne the felativd siiffl- 
<aencv of, the' repair, ^e jury' inay bfi dir^ted to 
inlcLiiu-e whether' th^ l^oaJBe Wte iiew'dr'old'iit'ihe'' 
tiM^'o^Me -de'ihUe. 'SW^'k 'Tb^good,- 3' Bliig:"' 
N'."fc'r; ■3lSiott,-3m ■"• ■• - ^ •" ■■ ^^ ''='■"-• 
•1^'':g4lierr. M'Intosh, S M. &ll.-l^-6.';'wh'^W^'' 
the agreement was ^"^ to put' pr«6mise8 into hkoit- 
aW repr,^^^ B; saia, **It is diffi^^i^^o 

si^gebi any material difference 'tetweeii' tke iiWU^^ 
itiiat)l9 repair^' used in the agreemeiii'/^iirfd^tliiy 
most common eixpression 'tenantable irejijt&Vjihi^jH*' 
must both unport such a state as to repaid ^ ihkt ^ 




poses for which they were to be occupied/' 

b4i».QP^'U^tie,f9y sute^ntialre|ifi^;;;^e^^^^ 
bQidiiM««d«»d0r.agPffl^ral <5awn^i^trtp^s^pajf i^r;^^ ,, 
th^'«!iitm^lexpQniie "i5f ' putting iditMriitat^a^pWSfTOt il 
intfpiWVea* flbdi*/. -'Sd^iatd' t?:"L^gakt^''7^^©i'* P. )i 
613., per^WwV/^r C: B. - • -^ .Hi nwoh 

JVSw to pull down and rebuild. — A covenant to 

o 2 
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repair does not compel, or even authoiise^.the 
lessee to pull down and rebuild^ al^u^ itidoes 
bind him. to rebuild in case the premises tall do^m* 
Jones & Cooper ». Vemey, Willes, 175. 

JRegard being had to the State of the Premue^ 
when Term commenced^, — So where ,the coyei^mt 
was, to keep the premises in good and teoamtabte 
repair> and to surrender {them at the end ofr,the 
term in like tenantable oondition, reasonable if^gx 
and tear excepted, Tindal.C.S.^ observed, that 
the meaning of such a covenant wai^ ipderstood ta 
be good t€(nantable repair, regard being hlMJl Itojhe 
state.of the premises in point of ag«w The land- 
loid ia,Apt to have, at the end of ithjeterpiK^a n^ 
houserfttthe tenantV expense ; tibegen^n^t^e 
and eonditiop of the premises at the time of .th» 
dei^dise ^QQiay be shown, but not matters of jdet$»L 
T(»ui]£ V. Muntz, 6 Sc. 277* See also JBundett 
r. Withers, 7 A. & E. 136. >j. 

Old Premises. — When the lessee covenants to 
keep old premises in repair, he is not liable for 
such dilapidations as result from the natural 
operation of time and the elements. Gutteridge 
V. Munyard, 1 Mo. & Rob. 334. 

Tindal C. J. said, in Muntz v. Goring, 4 Bing. 
N. C. 453., " The same nicety of repair is not ex- 
acted for an old building as for a new one.^ 

Where there was an Agreement for a Lease toith 
Covenant to repair y hut no Lease made. — Where, by 
an agreement for a lease of copyhold premises for 
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a termr of y^ars^ to be made as soon as a^lldebce 
could be' obtained from Ibe lord of the n^iidr^ 
defendant covenanted to keep, tbe premises in re- 
pair during the ^d terni) and there vras a covenant 
by ^ plaintiff >for quiet enjoyment; defendant en- 
teMd> Md oecxipmi the premises for the tenri : it 
w^tedd^n'that he'vrafa liiMe^On the Covenant to 
v^^j^i Ihemgh no leaae^hcid^et^r been made tolnm 
y t ft ntf u tttt' l to^^the agreem^nt^ ii6t etnj licence ob- 
tfiiiiedl''f)Kmi the lord'fbt that 'p<ywer. Pister 
1^ Ctoto,^>9''M,-&'W;»15i' f: ' V '-.;■.•'-. ■ 

'i^^iWli^re a kase was iMde by a bi&ho|> for twenty- 
oisi^year»' without impeadimentof wuste, land* the 
Heisat'eat down' noneof the treieis Until abotitif^e 
«Afl'lof the tehu^ when ke began •tO' 'fell thbm; 
ib^'G6\nt of Chancery '^nted an in^unctimu 
AbtBhsm V. Bubb^ 2 Freem. 64. ; Evelyi^ 'Case 
(Iiady), 2 Swanst. 172* • 
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SECTION r. 



r-v 



» 



rr, 






•«' . ♦ 



^imcwMiMf ^^' valumtary, Wmtf. ^**-fIwBRBi(ik a 
'^mutual obligatioii on tlia . pavt faf tgimaAitiiii 
-iiotniuon, or joiifet tenaat^ to'iiseijIlBn pramnles 
in such a manner as not) to iatefifete^rJilidi^^iv 
prejudice the right of their fellow's user for 
voluntary waste, therefore each is answerable; 
though it is obvious, for pennissive waste they are 
not responsible, each having the same power to 
prevent the decay by timely reparation, and the 
neglect to' do so is aa much the defiiult of one as 
the other ; but each is bound to contribute towards 
the reparation of decay caused by time, &c. 

K tenants in common have different estates, 
thus, one in fee and the other for years, the 
tenant in common in fee can call upon the other 
to contribute towards tenantable repairs. 

K tenants in common, or joint tenants, have 
only an estate for life or years, it is their duty to 
the lessor to keep the premises in tenantable re- 
pair* 

Action of Waste. — At common law an action 
of waste was not maintainable between tenants in 
common and joint tenants. The stat. of West- 
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minster 2,, 13 Ed. 1. c 22., gave a writ of waste 
for one tenant in common or joint tenant of a wood, 
turbary, or the like. 

Coparceners. — The above statute did not ex^ 
tend. to.<^]»dxtfiener9> nor does it seem that co* 
parceners are, at law, compellable to contribute 
towards the repairs of houses, &c., because any of 
tliem;ffliglit at eommos; law faa^re enforced a par- 
•lititkm, (whibh ^ tenaikt in common or at joint 
-^jfeenant^ coudd not. See 2 Instu 403. ; and Bac. 
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Mortgagor anS Mortgagee. 

TTfi^ S8TI ^o pr >nr 5*dJ 



f T •* ♦ 



Morigag'ee l&und U^r^pair/^Biit lidt whSi''Mc<4^SbaM^ 

Mpxtgfyet bound to repq^^-^WuEB^ iMJ iftjM^'^ 
as a pledge^ that is, in cases of mor^git^f^ifef; 
mof^^fffgd^isi \xHmd to {Mresf^rvethe^preiiijuH^ finPp 
oqf^onal or accidental ^lapidatioBS^ and>a«^ 
oop^pation is jpuyt for the purpose of'psakin^^iEay.^ 
profit of the land, but meielj to hold it as a pledgle^ - 1 
the mortgagor is bound to repay the sum expended 
in repairs. 

A mortgagee, like another tenant, is bound to 
keep the buildings and other parts of the estate in 
ordinary repair. Grodfirey r. Watson, 3 Atk. 517. 

And the Court of Chancery will compel him to 
do so. I(L 

Where the mortgagee had burned wainscot, the 
Court ordered him to deliver up possession on 
receiving security to pay what was due. Harrison 
V. Derby, 2 Vem. 392. 

But not when Decay caused by Time^ Sfc. — But 
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he 18 not liable for gradual decay^ the effects of 
time. Russell v. Smithies^ 1 Anst. 96. 

Alterations. — The mortgagee may pull down 
ruinous buildings and erect better ones, to prevent 
a forfeiture ; but he cannbli^ tf ter the mortgaged 
premises. Hardy v. Beeei,, 4 Yes* 480. 

Might to Timber. — It would seem that when 
the land is of insufficientsecurity, the mortgagee 

n^ig;,, cu|;,^4p^^a *^ tell tiBqJber.. Withrington 
V. Ban}^<&iS^£!* ^ 31^^ <: But otherwise he has 
no right to do so, and the Co^rt of Chancery will 
rdbb^^ Vld %!^^&ijunctiMv ■'Mxtim'%T'im^y' 
3^4k«^SD'»^''» •' '''»'- ^" •"-' ^^' ' -v'..-'' y ^f 
4B»i tti5Hg(^o^'Oiatin6t ctlt d6#n ti&befi H^iikf*^^^' 
pls«ife#ii?JHani6biH 1 J. &Wl 581. '«^ *Wi«felff* 
V. Wfe«tJi*i 8fSlHi.*«ttt. 961'; bdt s^«ISf>^e«W^^ 
r..gj«eiiW,-6 Mad. 422.'- ' - - ' ' •^'■■^^•>' '^'^ ' ^' -''''' 

[)'.:)ii > •. ' ' ' • u' fiJ '^oi>«7^^)i-^ • 'k1^ 
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♦ ' *. * ' »• . i '. jzft BJabq 

SEPITON yii. ^ ' - ^ 

' JS^ extends to ^^ 'j^Jrrtoh of' lfc« ^r'emisks.'^veranm^j' 

, — ^^(7U7 Covenant construed. — Age of Premises, — Jf^h$i 

ambtmts to a Sreacn. — making Doorway^ tmo cu^otmsg 

^ itotOi^^STdargif^ Windam, ^-e.^yhufHiHis^^W^'k 

^<\Uke'vldmei*^.Converiing£Suinaefs im\me.'^Amd^ 

Jit' extends to ^very Portion cf the jPrenmea^^ 

^qyEN^NTS being coastrued strictly ^ fv^-^o^^ 

^the lessor, extend not only to all such buildinjra^ 

1 V§p^?^M^H^^ the tpan* but ?k9a(^ ^?S«!3Sa»^- 
e^l9^i4o%! demised .pf;emi3ep. Sp^.^i^^. ^- ^. 

.-)?•*•■ j^f." c ♦ ,; '. •- • * Sill 'lo" br:/^ riofcucl 

^ I -l^^ppypB^nl; to V^^ye a h©H9e,afld,>^ W««rf 
^j^air^.^* thei e^.pf the im^ ffn4 ^i^6f«^ 
^^inge^pgge.i^npart^jpf .th^ lan^i ^,ipSfk\i^m§ 
f^t in^^nepair also, , . Bac-f Abr. " Cwenapitf ^jt 
r,J[^.mdfl*'T'J^^^ such »x50Yewi^ iac^^rif 
V^trap^a^ thq flower part of w^ich w§p Mt^<^^ to 
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posts fixed in the soil. Penny v. Brown, 2 Stark, 
N. P. 403. 

Millstone, — As also a millstone. Master r. 
Bradley, 9 Bing. ?4., 2 M. & Scott, 25. 

ijf notjixed in SoiL — If, however, the buildings 
>^iea*«dvb9 aol^vfbr the'^pufposes <#tnid& and 
manufacture, aM' dJr^ not let Into the soil, but 
merely rest on blo^s ^r pattens, the covenant 
does not extend to then^. Nayler, v. CoUiogc, 

-iMUmKl^: h.^^ aee mte, p. 4, 6. a 

\^^\^5^jSk6f^(tJ^iise.^te7ieui^'^ — Wh^L a tenlini^^itots 
Xfijhnte^ 'fep^<^e> pttrpboes df hid' trades' o^7~the 
«fei«ftfeld mkfe^fe, ktidafter^aixls t^^ a Aew 
iea3e9 to commence on- the expiration ,01; ,tne 
jTojgijR^^r, ;with a genenu covenant to repaw:,.be is 
lMnuid\to liepair the fixtures.^ "[Dhredier vt;. {Bast 
London Water Works Co., 2'B: & €: 60^; ii«^e. 




'tti^^^ere' ^fixed to the freehold. AnonlV^ Vent., 




houses and rebuild three others, and to repair the 
lh(Mft^ ^''^^^M ^<' '^^ tefbtiih, >nd'a1sb"Biat he 
Hi^«fild^^¥lE^£^''th^ demised ^miies, a^ ligaW%e 
%m^ ^m^&a^ iii'^ep^; and he pitleA dowii 'the 
M^ ^tHWrn foui'fn their stead, it was lieM.^i)^ 
thdttgh^ftiB t^^'bfeHfeed to build only tKreii'^oises, 

yet he was Ijdtind to deliye'f'up all in re^i&t', itae 

o 6 
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hmt covettuit bemg general/ aad not.Qonfine^ as 
the fonnery to the^'honsesjagnod to; be^vlmik* 
Douse V. .Eaiie^ 3 Ler- St&L pt2 Yent.^ 126. S^ 
Bn>im V. Kenden, SkinL^lM.^.vr Mud o. ) lo ... 
ii^ TiSQ lessee leoveaaufod mi^mi^ym..jeBtB it&m 
ihedate of the lease to put /fionstoeBwagesLijiog^ 
topaiT) «Dd keep tbttroiit'T^pttttfdttsiiigtiiif ^iSM^ 
^Baid;,farther^iTidlUDotlmofi]stri^^^ gEOmei ^ ^ 
'%«rmito talne jdearii' thei(^cfl8uag^5a« (mcas^nf^'mffg 
^reqte^ey dud iatiie' ^ilaee ifaiMaf j itfciljemgfc four 9ffw 
.»l^uagi»: the Court of Oonboa Pleas isAirigtad 
that if, within the fifty years, the houses slflpi^ 
<^b6''80 fepaat«d as to maketh^n coiiiple1idi|rvand 
^battaittnallyi as goodiaB. new.houBes^^fithe^'f^OQfia- 
'^iidhioaiivt^lkich the /new houses, ware torA>eiolwlt 
i^imk aitise^ Bv^tjmiu. Biddisk^ 7 Taunt /ill., 
^liisit) 543j> '-. 'ir 

-9r«':If:a4tissor covenant in a lease with his.Jessee 
f^thbtikertwill, iai»se the premises demised ^hall be 
o.bUi^t down, ''rebuild and replace ^ the same^in the 
' same state as they were in, before the fire, he is^only 
Abound to restore the premises to the state in^which 
they were when he4et them, and not rebuUd any 
f additional parts, which may have been erected by 

his tenant. Loader v. Kemp, 2 Car. & P. ^75« 
i When the lessee covenanted to lay out a spedfic 
• sum on the demised premises, within a.^ven 
period, in erecting and rebuilding messuages, and 
•the same so to be erected, and all other houses 
thereafter to be erected, to repair, and the d^ 
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• 

fiaie^^litemlsesy with aU such <^tib6r liouaes SQ.well 
rep^red^ a;l'tIupeii^>of tbertemkitoyieidtiitpt ihe 
€(mrt'1ield,-jthBt the IkHlitjr of assignee did not 
extend to buildings erectedon the piemisea lalddie 
tiin^ 'Ate lease woagfantedybeoanse-the intention 
%l4#ent^>cira»^ir0nn>vei^ode and^sredt others in 
4heii phc£;'|' andthefiaDdUordv not haviiig in8is|;9d 
wx the Isme^ er^ctingiitewi houses witlunithe ^itexi 
'^'j^sAeSy'-e&vAA nobjosll^iaponritihe aasigncA^to vffptir 
nh& 'oW itodrndiiapUfltoA^ bauldiogB . vkkh h^^b^ 
(»^giftdl«S'to take'iibwtLr t<Lenit v. Noms^ /liBwr. 

i^'i'^Affticultural.-^ In leases of fitriniog lands 

' ttUd) ^remises'the covenants con iJiO' paotnof^dhe 

lessee are usually expressed to repair^.Md de*- 

•Kv^ up in repaoBy all the buildings on tha .den^^ 

premises^ and all erections to be pWedtbeveon 

'-during the term^ and the kilns, mills, &c.,:as spe*- 

*-4ifi^ln the schedule usually annexed tb^ or written 

' under the lease : there is nothing different in the 

^construction of those coyenants .tO: ois^ir^ £rom 

' those inserted in town leases, wU^ ^eases will 

9epplj to the present subject. 

Glas9 Windov>8. "^It has been shown' that a 
tenant for years is bound tc do all tenantable re- 
pairs; and, therefore, if glass windows, though 
glazed by himself, be broken down or carried away, 
-it i& waste, for the glass is part of the house. Co. 
Lit. 53. a. It is not usual for surveyors to charge 
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Sx^QMickkd glflfls aa dilii|>idad<in : it wMld fif^pelt*^ 
.kQufrever^tliat aa tlie^ientuitiB' bound to leii^^Qib 
preniilies as lie<fouiid them^ he ottgbt to iDefda^i^tidl 
ciadoadpamesof ^a6& ^f^''. ^ ^ (»0<,r 

Ateidentg. — An accideiitol' dilapidation IscnaS 
to-be tlut wliidi take» {AiUDe'Buddeidy 'aifd*dc6t>er- 
eqitibly^ and ^iat theaeitbci tMloft is net^dt^viiidd 
86601 liabljo* '-.'.. i • ' ,iinia ohio 

' ; Bat if the ^iiapidatiimita atioh ^ emif^id^ 
ablybe prervelIlte9^^^h«th6r'ft be *cointtiili#^% 
die tenaikt or a vbmo fSttmgeri >the tkitttil»^4^ 
liable. 'i'O'A^'' 

UriiJhhtulkUMb'Aceidenti}f^t^ EldmmOi^^'^ase 
flfi;Jtj^»'-^T«ttmtsfor life* or years^ liAeY i4^ 
i^re jnadeiliable by die statute of Mat^O^&l^ to 
permissive wtoie^ were Obfigi^ in daseft^^'^fii^"^ 
iebuifait ^Coi^ lit. 6a7^Ja. But the 6 Anb; c^ 31. 
^.A^ilnaaki perpetual' by 10 Ann. c 14., pi*otld^ 
'4iintoiiD taction Aall be* mtuntained againit *4xifjr 
jjfAi^wiiBiiyiAxtia^ ^hotA^ <»r dbamber aiky firifiOidl 
lO^Q^ftmillillfi b^gitH'-or any reconipence be made 
i^&seachf^not. for any dalliage Mflfered dr^iiG^ 
sioned thereby ; and the 7th section prbv^^ that 
nothing ^thenetn contMied «hall 'extend ^^'^eat 
or nidke < Toid ^any - contraet t)r agreement ^SkS^t 
foetn^odn-^haillqNl and>left*nti ' '^^^ '^ 

{:ti47nd«r')dbganarBl cov«dan€it<»/?:fe|>d^3^^^lfirfl<ai^ 
iMfiApdv^^it ihk tad of ttlie t^m^itiyeaedy^e^' ^ 
f^gose IB: HkMib to rebuild in cad^of thef deslKrMfibii 
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9{}^ 'pTemiaeB by 'lu^sideiitiil fire. , GUstovfidd 
<Sm4>tt Bolton (Diike), Com. IL 267.;,' Poole p. 
Ardwar^ Skb. SaO. r • SuUock t;. Dtummitt^ 6 T. B. 
650., 2 Chit. 608. See Digbjr v. A^diuoii, 4 
Cmip. 875; sq£billipson «tK^ I^d^i 1 Esp. 396. 
;ioc]iV!h4liitbete J4))t^e udifal^sbtenaiit to 'repaii'y as 
bsfesUv'MiatitQ^ttmtito inture fi^inst fire for ^epe^ 
cific suin^ on the premises being burned dowo^-ilie 
liftbiJIty'i^n the conreniKtit tdireiMpk^is not Itnnted to 
tbeh^mimot of ^e ^uiiDi0ir'(w)hi6b tlt0.prems0e& hik,d 

'J^4tt ioAD]^ Un^F. tlm:130VeBMUt. Djgbf I0« AHh 

kinson, 4 Camp. 275. jilru! 

.>.>^ii0r wiUvthevtessQir.be CQmfteUed t6 r<^ild>^^Jid 
ilJte y^^ltintiliRly . in^ure^ the pi^nise^i it wittindfEB 
1^ ^^iffSfmi. limi»9. Gbeesdmlu^'floStmu i46. 
.See ;Weig»ll «. Waters, 6 T- B. 480i. >/i fur-M 
< ' Tcmp^ft 2--It ma^^i be observed. iJiati Jn ^diifitol, 
^Uste which is the act of Qod v^ racpii0fibb$jtlvid,if 
»,}H)uae fall by tempest^ the te&iitnt nurf }be (SKctuiid 
J3jk{act]0^ i>f waste. Bac Abt. tit» ^< Wa8tQf()({>); 
I^ikewise^ if a house be abatediby %bi}iiiblg».!jcnr 
tluTOwndownby a gre^t Win^^it isuqotiomia^. 

^d( ]^^/55«a. • '. » . /.l-n;rij Ivjfioiy 

)£r;F/eMM^«.H-TWhere;thei;e ia ^ general-dby^fiaiitciio 
repi^r |kndtlea¥e4n repair, tjie^ leasee is bounfl^to la^ 
piur the injury done by exti^rdintoyfloods^d>eoaM8d 
it is^ th^ party's owok fault to bind himself td » ^ty 
i^t}4s'kiBd'; if. he had chosen it hiQ mighlfJiaRre 
giia^ed-aga^ust it : he diould have model a& excejH 
tion in his lease to that effect ; and as he did not^ 
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he iaibound to walks good «njAoea, notwithwtandiiy 
it be 8U8twied byiui aoddent the result of hlevi^ 
table neeessitj* Brecknock Co. v» Pritcbard^i 6 

Theie IS BOW gmsxBjij'tai^ exceptim of accideiits 
by fire .-^od tempest introduced into - leases, ^on 
order to protect the lessee from this obligation^ 
and under ibis co^^enaat and.excepti(A^ frr^\ y ly ' 

It wfW'hdld, that iRbeit;tile honae. wm faurne^ 
down, and the lessor \9j10 ioBiar&i tihs'pcemis^ hfdb * 
receiyed the insurance money, but.dii^leetdl to 
rebuiUb iid> injunction n^ight be gBaBt6d>''viign^t 
aii>afiiii<m-at law .£of rtbe xent, until'the hotneiwas 
rebnUi, Brow&n# Qifflter» Ambl«619*. iit ^rij 

J^^tAi^'ComnaaU. -r^The QffiM3tof»tb&ooTOiuaEt 
is jwlj tt> protect tibe lessee agaiint the impdmjfi' 
hoi^peimitis;. liable for the rent*, althoo^T'the 
la9db>rdv^iI]jnot rebuild them, and it seems doubts 
ful Aivihether th6 landlord is bound to repair in the 
eaosepted cases. Wiegall v. Waters, 6 T. B. 488. 

,We4tand Tear. — But this general liability of 
a twaiit for all accidents resfdting from his 00^ 
yenantto repair, does. not impose upon him the 
obligation of supplying ihose defects which are the 
natural consequences of wear and tear. For the 
effects of time and use he is not Tcsponsible unless 



* Hare 0. Groves, 3 Anst. 687., and the tenant will not 
be relieved from this obligation even in equity. Hollpzaffrf 
o, Baker, IS Yes. Jan. 115. 
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thifiiiiaitBtai tdecay ho^e been occasioned >by ii^-<) 
lecty othrbogh wliich the buildings have become >^ 
uitfnhalntable. His dutj^ however^ id to lea^e the 
premises in tenantable repair^ and from th^ duty 
h^i8nQt.excused by the eircumstance ofthe pre- 
miBe8,aHafe*eingim^xeitefai«dien he entered upon 
thpmit/jTjiiJo b: . O'll ( "r^io. • •^*' » > ''" 

I\iintinff,'f-^lJndKt')d^ooi^ms6iitfmb»^ to '■■ 
re{)air5i]i^)lK)ldyfcndt8u&tain^ the tenant - is boimd to 
kdsfri Bfp.i.the iiisideo pi^aHtSngv MUrke bi *]^^ig8^ > ^ 
1 Q. Ifc^PwiMS.; per ^bM a J. ' '^ '^^ '^ ' 

paas^vmst^be construed miAx reference to thePslMo > 
of the premiss at ihe time the covdnamt begdbW' 
operate? lond therefiMre/ where anr usder-l^sto^od 
beea made with the same^- cot^enatitS'-'sa tiloi^i'iii^i 
tha. ordinal lease^ allowing an interval^'tiettv^ip^ 
them» it is clear that the covenants wouldiDfot^iiaV0'^ 
the same effect, but would 'Vftry sufostantl^j^in ' 
their operation, for the sub^Iessee is onfyiboufid 1x» 
pi!tt»the premises in the same condition as he fo^fitd 
them at the time of the lease to him. Sto ^p§( 
Parke B., in Hatton v. Walker, 10 M. & Wr SST, ' 
258., and the cases there cited, • f :> ^ r '^ < 

Affe bf'Premues. — In construing' a': covenant 
to repair^ the nature and condition of the premise 
as to age, &c. ought to form a subject of con- 
sideration. Tindal C. J. told the jury, that the 
defendant was only bound to keep up thehonsel^s 
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old hooBe, and not to give the teaaiitrUie Ifcsnefit 
of newi ^rrork* Harris «• JoneB, 1 M. JI!Eb;-lTS; 

ht another case hia Lordahip most clearljT Itffs 
donw the law in the foUowililg word^^ ^'When- 
ever an old building ia denuaed, andv.lhe^lessee 

ienters into a covenant to repair, it ia l^i meant 
that the old builcEbg is to ber restored in a( raiew^ 
form at' the end of 'the term, or of greator th- 
lue than it was at the commencem^t. What 
the natural operation of time towing on. rf- 
fects,- and all that the elements bri$lg;^a&(Hrt in 
dimmitAiing the value, constitute a loss^' whi^, %o 
far OS it results from time and nature, faHs'Uj^iai^e 
iaodloid. But the tenant is to take tsarcf'tytt^lhe 

'it^netneiits do not suffer more than the opontiun 
oftirae and nature would effect* Heisboun^bj 
iseaaonoble application of labour, to keep die hoose 
as nearly as possible in the same condition as when 
it'WiB demised. If it appear that he has made 

t t&sse applications, and hud out money from time 
to tb^ upon the premises, it would not p^rl^ps 
be fair to judge him very rig(»X)usly by the rqwrt 

gof a surveyor, who is sent upon the premises for 

^ the very purpose of finding fault.^ Giitteiidge 
V. Munyard, Id. 334. See Stantey v. To^^ood, 
SBing.N. C. 4. 

What amounts to a Breac/u — The lessee is not 
justified in making any alteration in-the deimsed 

' premides, for the lessor ought to receive posseadon 
of the premises in the same state at the expiration 
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c^ei^ed) limeand u«e oixljr^eTOepted. Besides^ the 
to&adt hsifi x^j tha light of user, irhroh*. oannot 
ooilfer'a^jrtpower to f^tei^the premiaes ;> thus,^^ 

Bi^etikiog 9k doorwQ^' through tiie wall of a demised 

hoosfelotQilu^ |M$(^i|g J]QU9$ril9ita<brea^ :o£ the 

.geii^^'eo^eiiai3it to keep in repair^ andeo irthe 

• ei^irtiiiuiug it ;^o* hvol^eoi. j£>oer d. Yickerj vi Jaiok-* 

, )I^U^itlQ^/r$^air aud ke^in repair a dwe];yi»gfjiouie» 
tj9g^)»0i^ witbidl mdk huil4i^«> impToi^ein^itebi'Or 
^^tJI0U9 as should be epecledj set up, or aqnaile 
^bjF th^ leasee, it ^aa h^ld uo breaoh to ijpgjbtf^ithe 
wifldowis; to open external doors, audr Ito take 4o^u 
.p«j^1ioBs* Doe d. Dakon v« Jones, 1 J^Qir4< &ir>M. 
6«,4B. & Ad. 126. . >' : . 5^' 

A coteuant to rc^pair dioes not i»o^s:^fA ervei!)^n 
authorise the lessee to pull dovvfBr at^d.^rdbjijlld, 
although it does, bind him < to rebuild.^Q 09^|he 
{N?e<i^sea fal) dow9i« o- - :^ k« 

> New ffiouse must be like old o»e.^rThe,p(iiIl||ig 
do]ii[A ^a house' and rebuilding > it in^ a y •^ITearmt 
Ifushiou/ t|ioug^ the new one be more <Yalxiable 
than the old, is nevertheless a breach of coiy^i&nt. 
2 B5plL:Abr. ?15. pi. 17. vV 

Soeonve^ng a brewhouse iuto te^efn^tS'^of 
greater value. is w^e«, Colev. Green, 1 LeV*r3U. 
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Co^»0*Hngt two- ^Cbambafs tnto vne/*'-^^)(xm!* 
verting two chaori)er8 into one ia 'wia0te,«x)ri0 b4«iM 
verso, ;or oenverting one liaiiiilin]ll''iala a Ihcta^se- 
milLii. (^\e*4t caae^ Grasme ^^ i London' '(Cii7r)j 
CiO. Jac 1$2., Oow Lit. 58 a.!nn8. ; "/'ol* fcl ^jo 
. Boundary JVatk.^^WhatQthB lewor cormuated 
ta^repair' tbe eztemal purtB! ofithd flemite^^^mt 
nibeB, he is bound t0 t^piir. tike boitUHr^s^/iOl^ 
although adjoining othet btdldings/aaid'iife'liiiiril 
camp^uaaie tibe Umi^ &r.i3amtge. sufltafifedi.iby 
refl^^ ri^ lu6 negle^ <lo ropiar'eiidhir'waH^omeii 
thougih the injury sustaanedl lift I ocott^one&%<tlid 
puUipg.4pwoi4>l/ W)^oibWBig bnSdiQgod Qaaearm 

he "wiU .^uj^gr^e' teem irepairj uphold^ supper^ 
SYistu^n, axu^inidtttidn thetvbrick wallet to the ^d^ 
n4s€4 premises beloogii^, is- broken if he puli 
dowxk a l^k wall whieh. divides the coiuiryard at 
the frojut of «the house from another yard at* the 
side .f)C. the house. Doe d* Wetherall v..iBiidf 
6,Car,.& P. 1^5. S. C, 2 Nev-.& M. 285.. r ': 
Patfty. fValls. — A tenfiut at radkHrent wba>lMi0 
covenanted to repair, is not liaUe toithe vip&irbf 
party-walls under the Metropolitan Building Act. 
(14 G. 3. 0. 78.)5 as that statute throws the liability 
upon the owner of the improved rent. Southall 
V. Leadbitter, 3 IT. B. 458., 2 Har. & Ed. N. P. 
1034. Nor under the Metropolitan Buildings 
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Act (7 & 8 Vic. c. 84.), for this statute places that 
liability on the lessor^ 

If the lessee covenant to support and maintain 
the brick walls belonging to the premises, and he 
pulls down a brick wall which divides a front 
court i yard frosn another court at the side 6f the 
housCy ii will be a breach of his covenant. Doe 
d. Wetbeacall v. Bird, 6 C. & P. 195. See Lon- 
don (Corp*) i). Yenable, Id. 196. 

Ihi Wood V. Aveigr, 2 lieon. 189., #herfe the 
lessee covenanted to maint^B, sustain, and repair 
two messuages, and for the performance of this 
oovenant he gaive a bomd, upon which 'an -action 
was brought, to whicb he pleadedthat he ht^ re« 
paired >ailitheme8suage6 except tbcv kitchen^, li^hich 
wa» 30 ruinous that he could not- re|>^r it,'but 
thfttthe pulled it down and built andthei'^i 'dd 
ehoTtca time as possibly mid' that hefllM 1^^^ 
times well repia>ired the new kitchen, and <A de» 
murrer to- this plea, the Court held, that although 
it would have been good in an action of wadte, yet 
it was bad to that action upon a coveniant by 
which he had tied himself down to an inconvenience 
which he ought at his peril to provide for. 
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Wi»n Iktrf is ^me^PrdvHOuity Aci^ he dotUf^i^^J"- 
lialfk. durivgithe Ttnu — A^per ^tpwatidn '^^f^fiii'imi: 
Where NoHce is required, — ZamffonTs Might .^^enf^fq '. 
repair. — Action on th£ Case. r 

TJSaWity commencek with Lease, — W\BiAy d6' 
obifeb^Ved lliat, generdly, the lihb&ity uh'd^r a coi- 
venant to repair commences witli the lease. 

WhtnNbHce required. — When however a' te- 
natii' boi^ehsnted to repair at all times, when> 
wh^eV'and ab occasion shall require durih^^ ^&ie' 
tei^my^'^dat&rthest within three mbntlis t^ikc' 
Qcitiiie/ li was' held that die tenant was no^'W^^ 
to-^te^idir- liiita ' after ' uotice gi^efi. ' ^l^oUmriV' 
mtiii^ 'T Taunt. 385, See Doe d. Raxikin-'HJ: 
Biffidle^;'* B. Sc Ad. 84: ; and see/wi^/ ^^St?- ''" 
vBtft'^^vhet^ fte fetee contaiii^di4^c6v«M^''' 
keg|i^ihfe^lireii«8es'iri repair; aiidi6'i%^"t^iMi"' 
thf^'itionlhs aftfei^ noticie 'thfe 'iioVeMfe' a^.^tb' ' 
beiodsitfcred^distfiict, andWr^'k jS'^^iiiit&fb'^ 
ligation to repair, without ncrtice; - Wodtf'*;' Dafj^, 
7 a?amft. 646. ; see Roe d. Goatljr i> Paiae,- 2 
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Campb. 520. ; Doe d. Morecroft v. Meaux, 4 B. 
& C. 606. 

Where ihp'e is some preliminary Act to be doncm 
— ^When the lessee covenanted to lay out a certain 
sum within fifteen ycJars in eiriscting and rebuilding 
of messuag^3Q^^t6iQ^^«leoi€|^W4aollle.^thesr buildings 
upon the ground and premises, and from time to 
time and at all times all and singular the said 
m^gs}pg^,OE,.tenements soto^be erwted, with alls 
8UAbi^.l)the»\^hoti6es>>lB<^Qi^^\&to.> Ate repair, &iftl, 
andthe-^did d^e^lMised^pi^taisesj 'Is^ttb all fttich othfei* 
hdtiS^fe;^&c.V's6^^ell t-ep4ired; 'fee, ^t'the ^ndor 
sooner determination of the said term to deliver 
up, &C.J it was held, thfkt the Qoveii^p^t to 3:^ajr 
was n6t obligatory until the premises were ir^buUt^j. , 
Lant V. Norris, 1 Barr. 287. . . ,. ., 

lessee liable auringthe Term. — Upon a^cj^^- 
nant to repair and keep in repair during thft,tjerj][^,.j 
the lessee is subject to an action if the preijx^ses,^,^.^, 
at any time during the term out of repair* Haj^^mprif. ,^ 
V. Ro.i)8on, 1 B. & C. 584., 1 B. & Ad. 584^ ; .\f^\,^^ 
see Mani's ease, 5 Rep. 21., F. N, Bf^,l^.,;Sh^p.^,i 
Touch* 173« A covenant to repair hr a^cerlaitt^!^ 
day womd uot, it seems, be broken if ther^.,]^^^^! 

^ l^Wf^i^)(^i W.^^ . be}flg^^op>pl^t?^;,^uJl^l}ey,^ 
mu^tbe d^p^^^srit^m aep^y^men1i.tfR;e^^r,iYprJ^^^ 

Maijt^ c^8e,;5, Bep. 2^, . . ^ . , ,, . . ,^ , , ^ noh n-'jil 
Afij^i^JExpimtion of Lease* '---'Bxit tk^ li^ijity ^ 
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does not cease with thedeteimmatioii of the term^ 
for if the lessee holds over after the lease expires, 
he will he taken to hold under ihe same term ; and 
therefore, i^ during such occupation, the premises 
be burned down, he will be bound bj the temiB of 
the expired lease to rebuild. Digfoj v. Atkinson, 
4 Campb. 275. 

But when the covenants were to yidd up the 
premises in good repair at the end of the term, 
and not to conyert and alter the premises, but to 
deliver them up in the same state as when the 
lease was granted, and it appeared that the build- 
ings were altered during the term, and were di- 
lapidated at the end of the term, and the tenant 
held over, but during the yearly tenancy no dila- 
pidations happened, it was held that the tenant 
was not liable on the implied agreement for those 
alterations and dilapidations, because they weie 
breaches of the covenant in the lease, which the 
yearly tenancy did not impose the duty of re- 
pairing. Johnson v. St. Peter, Hereford (Church- 
wardens), 4 K & M. 186. 

Where Notice is required, — The covenants to 
repair generally, and within a given time after 
notice, are distinct and independent covenants, if 
they cannot be taken together so as to make the 
sentence complete, which they will do when they 
foUow each other; but should they b^ found in 
different parts of the lease, then they must be 
taken as distinct ; when they follow each other, 
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and su€ to be taken as one complete sentence, the 
latter part respecting notice is held to qualify the 
former* Horsefallf^ Testar, 1 Moore, 89., 7 
Taunt 385«; W;ood v. Day, 1 Moore, 389^, 
7 Taunt. 746. ; \Bo6 d. Goatly v. Payne, 2 Campb. 
620. See Bolt d» Moreerofib t;. Meux, 4 B. & C. 
606., 7 D. & K. 98„ 1 Car. & P. 346. 

A coveda&t to repair during the term, after 
thsseie Months' notice, and to lea^e the premises in 
repair at the end of the term, are held to be 
separate and distinct covenants ; and therefore 
notiicie is hot necessary to sustain an action for 
mmrvepsir at the end of the term, for the notice 
refits only to reparations within iixe term, to 
which the lessee is not tied without notice three 
months before. 1 Saund. 664.; Luxmore v, Bo- 
binson, 1 B. & AI. 584. 

Where the lease contained a covenant by the 
lessee to keep the premises in repair, and ^ also to 
repair within three months after notice ; and there 
was a clause of re-entry for a breach, and the pre- 
mises being out of repair, the lessor gave notice to 
repair within three months, and brought an action 
of ejectment before the expiration of the three 
months, but received rent which accrued due after 
giving the notice; the lessor was held to have 
waived the forfeiture incurred by Ae first breach, 
and a distinction was taken where the notice was 
to repair forthwith. See the cases above cited. 
But see Goatly t?. Paine, supra* 



314 LAY DILAPIDATIONS. 

LandhrJCs Bight to enter to repair. — A land* 
lord has na right to enter his teiiant^s premises to 
repair them, without some stipulation to that 
efiect ; he must resort to his remedy by action. 
Barker v. Barker, 3 Car. & P. 557. 

In Heale v, Wyllie, 3 B. & C. 533., where the 
tenant under a lease containing a covenant to 
repair, underlet the premises to one who entered 
into a similar covenant, and the original lessor 
brought an action on this covenant in the first 
lease, and recovered, it was held that the damages 
and costs recovered in that action, and also the 
costs of defending it, might be recovered as spe- 
dial damages in an action against the undertenant, 
for the breach of his covenant to repair. 

But this decision would seem to be much 
shaken by Penby v. Watts, 7 M. & W. 601. ; and 
indeed subsequently overruled by the Court of 
Exchequer, in the case of Walker r. Hatton, 
10 M. & W. 249., the facts of which case were 
these : — A messuage and premises were demised 
to the plaintiiFby a lease bearing date the 10th of 
May, 1828, for the term of twenty-one years from 
the 25th of March then last, which lease contained 
covenants to paint the outside of the premises once 
in every three years, and the inside once in every 
seven years, and to repair and keep in repair the 
premises, and also to do any repairs which, on a 
view of the premises by the lessor, should be 
found wanting, of which notice should be given. 
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By a lease dated the 15th of June, 1830, the 
plaiiitifi demised the premises to the defendant 
for the residue of the tenn wanting ten days, 
containing covenants, with the exception of a 
stipulation as to painting the outside wood-work, 
in precisely the same terms as those contained in 
the original lease. The original lessors having 
brought an action against the plaintiff for breaches 
of the covenant to repair, he applied to the defen- 
dant to perform the repairs, and for instructions 
as to the course he should pursue with respect to 
the defence of the action. The defendant denied 
that any notice to repair had been given, and in- 
sisted that the premises did not require it ; the 
plaintiff thereupon offered to suffer judgment by 
default, which the defendant refused to assent to. 
The plaintiff then gave the defendant notice, that 
as he had denied that any notice to repair had 
been served, and insisted that the premises were 
not out of repair, he should traverse the breaches 
of covenant assigned, and try the question, holding 
the defendant responsible for the costs ; this he 
accordingly did, and the result was that the ori- 
ginal lessors recovered 68Z. damages, and 58/. 12^. 
costs, and he himself incurred costs amounting to 
5SL 14«. 4id. Held, that the plaintiff was not 
entitled to recover from the defendant the costs 
of defending the action, as they were not neces- 
sarily occasioned by the defendant's breach of the 

r 2 
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covenant to repair. * Walker v. Hatton, 10 M» 
& W. 249. 

But if by the terms of the lease the estate be 
forfeited by the neglect to repair^ as the lessor may 
enter and avoid the lease^ it would seem he may 
enter and do the repairs without avoiding the 
lease. At all events^ if the repairs be absolutely 
requisite to be done, to prevent a forfeiture of the 
estate, he may recover all the money he lays out 
in the necessary repairs, as damages sustained by 
him in consequence of his tenant's breach of con- 
tract. Colley V. Streeton, 2 B. & C. 273. ; Grib. 
on Dilapidations, 87. 

The lessor or reversioner may at common law 
enter upon the premises for the purpose of viewing 
the state of the premises ; and if the tenant ob- 
struct him, he is liable to an action on the case. 
Hunt V. Dowman, Cro. Jac. 478. Giving him 
notice, however. Doe d. Wetherell v. Bird, 6 C. 
& P. 195. 

When a lessee who was bound by a covenant 
to repair premises demised to him, underlet part 
of them With a similar obligation by his tenant to 
repair them within three months after notice 
given to him for that purpose, and the premises 
underlet becoming out of repair, the superior 
laniflord gave notice to his immediate tenant to 

* Semble^ that th^ plaintiff ought to have paid the amount 
of the dOapidations into court, instead of defending the 
action. iJL 
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repair them^ at the peril of forfeiting his lease ; 
and the under tenant^ after receiving notice to 
repair^ neglected to do so within three months; 
whereupon the lessee, in order to avoid a for- 
feiture of his whole estate, entered on the pre- 
mises and put them in tenantable repair ; it was 
held, that his undertenant was liable to pay him 
the whole expense so incurred, although the for- 
mer had sold his mterest in the premises to a pur- 
chaser who had entirely rebuilt them before the 
action for the recovery of such expense was 
brought. Colley v. Streeton, 3 D. & B. 622., 2 
B. & C. 273. 

Action on the Case, — An action on the case for 
waste may be brought by the lessor during the 
term. Oxford (Q. C. Provost) v. Hallett, 14 East, 
489. But the dilapidation must exist at the time of 
action brought. Whelpdale's case, 5 Bep. 119. & 
See Walton v. Waterhouse, 3 Saund. 420. 
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SECTION I. 
At whose Suit 



Heir. — Assignee of Reversion and Lessor — Assignee of 
Part of the Reversion, — Executors, — In Case. — Against 
whom, — Heir, — Assignee of Lessor and Lessee. — Exe- 
cutoTy SfC, — In Case. 

Heir. — The heir brought covenant upon the lease 
of his ancestor^ wherein the lessee covenanted with 
the lessor^ his executors and administrators^ to re- 
pair and leave in repab ; and on demurrer it was 
held, that this was a covenant which runs with 
the land, and goes to the heir without naming him. 
Lougher v. Williams, 2 Lev. 92. See Salt v. 
Kitchingham, 10 Mod. 158. See 1 Chit. PLp.116. 
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Assignee of Reversion and Lessor* — Covenants 
to repair run with the land, and are binding i» 
well on the parties covenanting as on the assignee 
of his interest, and may be taken advantage of by 
the assignee of the reversion as well as by the 
lessor himself. See Harley v. King, 5 Tyrwh. 692. 

The assignee of the reversion can only sue for 
breaches of covenant committed after he had prh>» 
chased the reversion. So when A. demised to B. 
for a term of years two messuages, and the lease 
contained a covenant by B. that he would during 
the term keep the premises in repair, and leave 
them at the end of the term in good repair, and 
in the same state as they were in at the beginning, 
the tenant converted them into a single house, 
and left them at the end of the term out of re* 
pair ; and B. held on without a fresh lease : after^ 
wards C. purchased the reversion of A.-, and 
under him B. continued to hold ; the Court de- 
cided that B. was not liable in assumpsit on an 
implied contract to put the messuages in such re- 
pair, and in the same state, as they were in at the 
commencement of the term ; but that, supposing 
B. so liable, C. had no right of action for breaches 
of the contract committed before he purchased 
the reversion. Johnson r, Hereford, St. Peter 
(Churchwardens), 4 Ad. & E. 520., 4 N. & M. 
186. 

An assignee of part of the reversion may main- 
tain an action of covenant. Twynam v. Fickard, 
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2 B. & AL 105. See Henniker v. Tamer, 4 B. 
& C. 157. 

Executorsy S^c, — The executors and adminis^ 
trators of the party originally haying a right to sue 
on these coTenants, may sue for the breach of any 
which may have been committed. See Buckley 
t?. Pirk, 1 Salk. 317. 

In C4w«. — By the3&4W.4. c42. S.2. itis 
enacted, that actions of trespass or case may be 

uny person deceased for any injury to the real 
estate of such person committed in his lifetime, 
for which an action might have been maintained 
by such person, so as such injury shall haye been 
pommitted within six calendar months before the 
death of such person, and proyided that such action 
shall be brought within one year after the death. 

Aff canst wham, — Heir. — An heir may be de- 
clared against as assignee. Derisly et oL v. Con- 
stance, 4 T. R. 75. 

The assignee of the lessee, as well as his ex- 
ecutor or administrator, although he be not men- 
tioned in the deed, is liable on a coyenant. Buck- 
ley V. Pirk, 1 Salk. 317. ; Bacheloure v. Grage, 
Cro. Car. 188. See Lant v. Norris, 1 Bur. 287., 
1 Chitt. Plead. 116. 

The assignee of a lease is liable for breach of 
a coyenant to repair committed during his own 
possession, though he may haye assigned the pre- 
mises before the action was commenced. Harley 
V. Kmg, 5 Tyrwh. 692, 
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The coyenant to repair extends to every part of 
the demised premises ; the assignee of any part^ 
therefore, is liable under the covenant for not re- 
pairing that part. Conjnham v. King, Cro. Car. 
221. See 1 Chitt. Plead. 16. See also Spencer's 
case, 5 Rep. 16. But the assignee is not liable 
on a covenant by the lessee to do a specific thing 
within a given time, and the covenant be broken 
before the assignment. Glascott v. Green, 1 Salk. 
199. See St. Saviour (Churchwardens) ». Smith, 
1 Bl. R. 351.; Johnson v. St. Peter, Hereford 
(Churchwardens), 4 N. & M. 186. 

Executor. — So may an executor for a breach 
of covenant after he became interested. Buckley 
V. Pirk, 1 Salk. 316. See 2 Chitt. Plead. 367. n. 

UnderUssee. — An underlessee cannot be sued 
in covenant or debt on the original lease. Holford 
r. Hatch, Dougl. 183. 445. See Hare v. Cater, 
Cowp. 766. 

In Case. — The 3 & 4 W. 4. c. 42. s. 2. enacts, 
that actions of trespass or case may be maintained 
against executors or administrators for any wrong 
committed by the deceased in his lifetime to an- 
other, in respect of his property real or personal, 
so as such injury shall have been committed 
within six calendar months before such person's 
death, and so as such action shall be brought 
within six calendar months after such executors 
>or administrators shall have taken upon themselves 

the administration of the estate and effects. 

p 5 
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SECTION IL 
Actiou on the Case. 



Oeneral ObiervaHans.'^Aciion on ihe Case, — Comndsswe 
Waste, — Tenaant by Sufferance, — Permissive, — When 
Action may he broughL — Before Repairs done. 

General Observations. — DILAPIDATIONS, being 
Yoluntaiy or permissiye, are in legal consideration 
either a wrongful act or misfeasance, and an injury 
to the reversionary estate, or merely a breach of 
contract. In the former case, the remedy would 
be by an action on the case in the nature of waste 
for the injury done to the reversion. In the 
latter case the remedies are various, according to 
the nature of the contract between the parties. 
Thus, if the landlord rely on the general implied 
liability to keep the premises in tenantable repair, 
or on a mere parol agreement, whether verbal or 
scriptory, the proper form of action would be 
assumpsit. If, however, he rely upon a covenant 
under seal, then the form of action would be cove- 
nant ; and it would seem that for voluntary waste 
he may have, at his election, either, an action on 
the case or on the contract, after the expiration of 
the term. Kinlyside v. Thornton etoL, 2 BL B. 
1111. It has been held, however, that a lessee 
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for years is not liable in an action on the case for 
permissiTe waste^ for he is only bound to repair 
by virtue of hie contract. See Gibson v, Wells> 
1 New Kep. 290. ; Jones v. Hill, 7 Taunt. 392. ; 
Heme v. Benbow, 4 Taunt. 764. But see the 
older authorities. Lit. s. 71., Co. Lit. 53 a. 57 a, 
n. 1. 

If the compliance with the coyenant be secured 
by a penalty or by a collateral instrument^ as a 
bond, debt will He. 

Or, by the terms of the agreement, the neglect 
or refiisal to repair may amount to a forfeiture, in 
which case the lundlord'a remedy would be by 
action of ejectment to recover possession of the 
premises. 

But there is a preventive means by which a 
tenant may be restrained from committing waste, 
and that is, by injunction in the Court of Chancery. 
This remedy may, and indeed can, only be resorted 
to where serious injury is threatened. 

There is s^ another remedy, of a different 
nature to those already alluded to, of which at 
common law the reversioner may avail himself, 
and that is, by his right to enter on the premises, 
and view the state of repair. Of each of these in 
their order, and first of 

An Action on the Case. — Pilapidations may be 
treated as a tort, for they are in contemplation of 
law a wrongful act on the part of the tenant : the 
breach of covenant therefore is a misfeasance, for 

p 6 
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which an action on the case will lie^ as for an in-» 
jury to the reyersion. 

Reversionary Interest must be injured. — It 
most^ however, be perfectly dear that the rever- 
sionary interest of the plaintiff has actually been 
injured, either by diminiRhing the value of the 
property, or affecting the evidence of the plaintiff^s 
title thereto. Young v. Spencer, 10 B, & C. 145. 
See Harrow (School Governors) v. Alderton, 2 B. 
& P. 86. 

Commissive Waste. — An action upon the case 
in the nature of waste, to the injury of the re- 
version, is certainly maintainable for commissive 
waste, by a reversioner against his tenant or a 
stranger. 1 Saund. 323. a., 2 Id. 252. b. And 
where the lessee even covenants not to do waste, the 
lessor has his election to bring either an action on 
the case or of covenant against the lessee for wil- 
ful waste done by him during the term. As, where 
a lease was made for twenty-one years, in which 
the lessee covenanted to yield up the premises 
repaired at the end of the term, the lessee during 
the term committed wilful waste, and at the ex- 
piration thereof delivered up the premises to the 
lessor in a ruinous condition : afterwards the lessor « 
brought an action on the case against the tenant 
for waste committed by him during the term, and 
it being objected at the trial that the plaintiff 
ought to have brought an action of covenant, and 
not onjhe case, a verdict was found for the plain- 
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tiff, subject to that point. But the Court of Com- 
mon Pleas was clearly of opinion that an action on 
the case was maintainable, as well as covenant, 
and the Chief Justice said, '^ Tenant for years 
coinmits waste and delivers up the place wasted to 
the landlord ; had there been no deed of covenant, 
an action of case in the nature of waste would have 
lain. Because the landlord by the special cove- 
nant requires a new remedy, does he therefore 
lose his old?" Eanlyside v. Thornton, 2 Bl. R. 
nil., 2 Saund. 252. b. 6th ed., 5 Bing. N. C. 
694. ; Muskett v. Hill, 7 Scott, 855. ; S. C. per 
Tindal C. J. 

Tenant by Sufferance. — A landlord may sue a 
tenant holding over by sufferance for wilful waste. 
Burshall v. Homsby, 1 Campb. 360. 

Permissive Waste* — Some recent decisions have 
made it doubtful whether an action on the case for 
permissive waste * can be maintained against any 
tenant for years. See Gibson r. Wells, 1 N. R. 
290. ; Heme v. Benbow, 4 Taunt. 764. ; Jones v. 
HiU, 7 Taunt. 392., 1 Moore, 100. ; see 2 Saund. 
252. n. 2. 

When Action may be brought — It was formerly 
doubted whether an action on the case for waste 
would lie during the term. See Main's case, 5 
Rep. 21. a., in which the negative was held. But 

• Under an allegation of Toluntary waste, proof of per- 
missive waste is not allowable. Martin v. Gilham, Jur. 
920. 
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it 18 now settled, that waate being a present in- 
jury to the lessor, he has a right to have his pre- 
mises kept in repair during the whole term, and 
if at any time they be in a dilapidated state, he 
may have an action on the case. Ozf(»d (Q. C* 
FiOYOst) V. Hallett, 13 East, 589. 

Before Bepaire done. — In order to TOaintain 
this action, it ia requisite that the dilapidations 
should continue, for although an injury accrues to 
the landlord if the premises are out of repair at 
ai^ time daring the term, and the tenant's obli- 
gation be broken, yet if they are put into repair 
before the landlord complains, the injury and 
right of action no longer exist. Whelpdale's case, 
5 Bep. 119 b. 

* But it must appear by whom the repairs were 
done. Walton v. Waterhouse, 3 Saund. 420. 
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SECTION m. 

Of AMvmpnU 



When proper Remedy, — Parol Contract — Implied Contract 

-« Tenant overholding. 

When proper Remedy. — With regard to the 
action of assumpsit for dilapidations or want of 
repair, it may be observed that this is the proper 
remedy when the contract is either by parol or 
implied. 

JParol Contract — And where there i9 an ex- 
press agreement not under seal between the par- 
ties as to repairs, the action for the breach should 
be on the agreement, stating mutual promises and 
the breaches complained of, in the term of the 
agreement. 

Implied Contract — When the action is brought 
on the implied contract to maintain the buildings 
in a tenantable manner, attention must be paid in 
describing the liability, because if the contract be 
not such as arises from the relation of landlord 
and tenant the declaration will be bad. Brown v. 
Crump, 1 MarsL 567., 6 Taunt. 300. 

Tenant overholding. — A. demised to B. for a 
term of years two messuages: B. covenanted during 
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the term to keep the premises in repair^ and leave 
them at the end of the term in good repair^ and in 
the same state as they were in'at the beginning; 
at the end of the term the messuages were out of 
repair, and had been converted into a single house^ 
B. held on without a fresh lease, and C. afterwards 
purchased the reversion of A., and B. continued to 
hold on under C. : — Held, that B. was not liable in 
assumpsit on an implied contract to put the pre- 
mises in such repair^ or in the same state as thej 
were in at the commencement of the term ; that 
supposing B. so liable, C. had no right of action 
for breaches of the contract committed before he 
purchased the reversion. Johnson v. St. Peter 
Hereford (Churchwardens), 4 Ad. & E. 520. 

At what Time Action may he brought — It would 
seem that the lessor may maintain during the term 
an action of assumpsit. See Luxmore v. Bobson 
et al, 1 B. & Al. 584. 
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SECTION IV. 
Debt, Sfc, 



Debt — Whebe the performance of the cove- 
nant to repair is secured by a penalty or by a 
bond in a penalty, debt will lie for the recovery of 
the amount of the penalty. But as in debt 
merely nominal damages are recoverable, an action 
of covenant may be preferable, because, if the ac- 
tion of debt be adopted, the plaintiff cannot after 
seek to recover general damages. Besides, if the 
rent be also due, both the breaches of covenant 
may be included in one action, and damages 
for the whole be recovered. 1 Chit. PL 118., 
6th ed. 
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SECTION V. 
ActUm of EjectmaiL 



In what Ca$e» it Ue$. — Wkem Aetiom braughi* — Waiver, — 
Musi show Tenements out of Repair. — Courts of Equity 
tetS not reHeve. — Applicable when Tenant holds under 
Agreement 

Bt proceeding in an action of ejectment^ the 
lessor will at least have the satisfaction of pre- 
venting anj farther injury to the premises by ihe 
lessee's breach of contract^ if he cannot entirely re- 
compense himself for the damage he has sustained. 

In what Cases it Ues. — When^ by the terms of 
the lease, the breach of a covenant to repair incurs 
a forfeiture of the lease ; or when the lease con- 
tains a proviso or condition for re-entry, either 
on non-performance of the covenants therein con- 
tained (when the lease contains a covenant to 
repair), or for non-repair specifically, and a breach 
of covenant to repair has occurred, which induces 
a forfeiture, it is open to the lessor or reversioner 
to get rid of the lessee, and recover back the pre- 
mises, by proceeding in .ejectment. 

When Action brought. — The action of eject- 
ment must be brought whilst the premises remain 
in a state of dilapidation. 
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Waiver. — And nothing but putting the pre- 
mises in repair will prevent the landlord from his 
right to enter ; therefore^ so long as the dilapida- 
tions continue no act, of the landlord's, as the ;re- 
ceipt of rent, &c., will amount to a waiver of the 
forfeiture. Fryett d. Harris v, Jefireys, 1 Esp. 
393. ; Doe d. Store v. Akers, 1 K. & M. 29. ; Doe 
d. Boscawen v. Bliss, 4 Taunt. 735. 

When there was a general covenant to repair, 
and to repair within a certain time after notice, 
and the landlord gave notice to repair, it was no 
waiver of the right to enter under the general 
covenant to repair. B.oe d. Goatley v. Paine, 2 
Campb. 520. ; but see Doe d. Morecroft v, Meux, 
4 B. & C. 606. 

If it appear that the landlord acted so as to in- 
duce the assignee of the tenant, against whom the 
action was brought, to believe that he was doing 
all that he ought, the landlord cannot recover, 
although the covenants be actually broken. Do^ 
d Kn%ht V. Eowe, 2 C. & P. 246. See West v. 
Blakeway, 3 Scott, N. K. 199., 9 Dowl. 846. See 
also Doe d. Sheppard v. Allen, 3 Taunt. 78. 

Must show the Tenements out of Repair. — In an 
action of ejectment for a forfeiture under a cove- 
nant to keep in tenantable repair, it is not neces- 
sary to show that the tenements were not in 
repair on the day of the demise ; but if proved to 
be out of repair a short time previously, it is in- 
cumbent on the defendant to give evidence that 
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they had been put into repaur before the right to 
re-enter occurred Doe d, Hemmings v. Durn- 
ford, 2 C. & J. 667. 

Courts of Equity will not relieve. — The Court 
of equity will not relieve a party from a forfeiture 
for breach of a coyenant to repair^ on the pre* 
mides being thoroughly restored. Waddam v, 
Calcraft, 10 Ves. 67. ; Eaton v. Lyon, 3 Id. 692. ; 
Mosely V. Virgin, Id. 184. ; Hill v. Barclay, 16 
Ves. 402. ; Bracebridge v. Buckley, 2 Price, 200. 
See Rolfe v. Harris, Id. 210. n« 

When, however, there was a treaty for the sale 
of premises, and the proposed purchasers absolved 
the tenant from repairing, the Court thought, that 
although there was no waiver by the landlord, 
yet that the neglect of the tenant was, under the 
circumstances, so excusable, that he was entitled 
to relief. Hannam v. South London Waterworks, 
2 Mer. 59 n. 

Applicable when Tenant holds under Agreement 
— The same remedy by action of ejectment may 
be pursued by the lessor in cases where the tenant 
holds under an agreement for a lease merely, but 
there is no actual term granted. Doe d. Older- 
shaw V. Breach, 6 Esp. 106. ; Doe d. Thompson r. 
Amey, 4 P. &D. 177., 12 Ad. & E. 476. 

Those who wish to pursue this subject further, 
will find it fully treated of in the different works 
of Nisi Prius, &c. 
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SECTION VI. 
Action of Covenant, 



In what Cases it lies, — Declaration, — When there are Red' 
procal Covenants, — How Damages assessed. 

In what Cases it lies, — It has been already ob- 
served^ that when a tenant has entered into a con- 
tract xinder seal to repair^ the lessor or reversioner 
may maintain an action of covenant against the 
tenant for breach of his contract* 

It has been held^ that if the lessor covenant to 
repair during the term^ if he will not do it^ the 
lessee may repair^ and pay himself by way of 
retainer; but HoU C, J. doubted of this, unless 
there was a covenant to deduct the expense of the 
repairs from the rent : and though cases occur in 
the books wherein it has been thought by some of 
the judges that the lessee might expend part of the 
rent in repairs of the premises if they required 
repair, and might set off such expenditure in an 
action either of debt or covenant for rent ; yet 
such an opinion is erroneous, for the lessor and 
lessee have their respective remedies on the se* 
veral covenants contained in the lease, and the 
maxim, '^ so to judge of contracts as to prevent 
a multiplicity of suits," does not apply. Smith v, 
Mapleback, I T. B. 446. 

Declaration. — The declaration should set out 
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the covenant verbatim, or its legal effect, and the 
exceptions, if any, should be stated, and the dar- 
mage arising from the exception negatived. Tem- 
pany v, Bumard, 4 Campb. 20., Browne v. Eliiill, 
2 B. & B. 395., 5 Moore, 164. S. C. 

The omission of the exception would be a fatal 
variance. Tempany v, Bumard, supra. 

When there are reciprocal CovevuinJU, — When 
there are reciprocal covenants, the damage sus- 
tained by one party cannot be set off in an action 
brought upon the covenant of the other ; but the 
remedy of each is by action against the other. 
Thus, when the lessor has covenanted to repair 
the outside, and the lessee the inside, the remedy 
of the parties against ea«h other is by cross-action 
on the covenant. Leeds v. Chatham, 1 Sim. 151. 

How Damages assessed, — In an action on a 
covenant to keep premises in repair during the 
tenancy, the jury may take into consideration the 
state of the repairs at the commencement of the 
demise, in order to assess the damages for which 
the defendant is liable. Burdett v. Withers, 2 
Nev. & P. 122., 1 Jur. 514. 

In an action for non-repair, the jury may give to 
the landlord not only the amount of the actual 
expense of the repairs, but also a compensation for 
the loss of the use of the premises while they are 
undergoing repair. Woods r. Pope, 6 Car. & P. 
782., Gaselee, See on this subject Vivian t?. 
Champion, 2 Ld. Kaym. 1125., 1 Salk. 141.; 
Colley V, Streeton, 2 B. & C. 273., 3 D. & R. 522. 
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SECTION vn. 

By Suit in Equity, 



When Vie proper Remedy, — Must he serious Infury, — 
Tenant will be restrained from making Alterations, 

When the proper Remedy. — Besides the reme* 
dieft which the law affords, whereby damages may 
be recovered for the injury sustained in conse- 
quence of the neglect or omission of a tenant to 
repair the premises, there is another course which 
may be successfully aidopted, where the injury is 
of such a nature as will cause irreparable mischief 
to the property, and this remedy is by bill in the 
Court of Chancery, praying an injunction. It is 
of a preventive nature, and misty be resorted to 
when the injury is such as to preclude the possi- 
bility of compensation. 

And though only one act of waste be proved, 
the injunction will go to restrain waste generally. 
Coffin V. Coffin, 6 Mad. 17. ^ 

It must appear to he serious Injury, — But an 
injunction will not be granted, unless there be an 
apparent intention on the part of the tenant to do 
some irreparable injury to the premises ; and the 
intention may be collected from a mere threat. 



336 LAY DILAPIDATIONS. 

Gibson V. Smithy 2 Atk. 182. In another case, 
sending a sawyer to mark trees was held sufficient. 
Jackson v. Cater, 6 Yes. 688. 

Tenant will be restrained from making Altera-' 
tions. — It would seem that the Court of equity will 
restrain a tenant from altering the tenements, if 
such alterations be disagreeable to those who haye 
a permanent interest in them, though the alter- 
ations may improve and beautify the property. 
Barry v. Barry, 1 Jac & Wal. 651. But see Mol- 
lineux v. Powell, 3 P. Wms. 268. n. 

But the Court will not interfere when the waste 
done or contemplated is triviaL Id. ; Wilson v. 
Bragg, Bac Abr. tit. Waste (O.). 

A Court of equity will restrain a tenant from 
committing an 3ct contrary to his own covenant, 
whether it be waste or not. Lord Grrey de Wilton 
V. Saxon, 6 Yes. 106. ; Drury v. Molins, Id. 328. ; 
London (Mayor) v. Hedger, 18 Id. 353. 

The Court of equity will grant an injunction 
to restrain a tenant from doing certain acts which 
he claims a right to do, until such right be tried 
in an action at law. Stonner v. Strange, Mitf. 
123. ; Whitel^jge v. Whitelegge, 1 Bro. C. C. 
57. ; Sunderland v, Newton, 3 Sim. 450. 

Tenants in Common^ 8fc. — An injunction will 
not be granted to one tenant in conmion or joint 
tenant against his companion, unless it be to 
prevent destructive and malicious waste, or the 
party in possession hold the moiety of the tene* 
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ments as the tenant of the applicant. Iwort v, 
Iwort, 16 Ves. 128. 

Account — In order to avoid multiplicity of 
suits^ the Court will sometimes grant an account, 
in order to compel the defendant to give compen- 
sation for the waste already committed. Jesus 
College V. Bloom, 3 Atk. 362., Amb. 54. ; Win- 
chester (Bishop) V. Knight, 1 P. Wms. 106. 

A bill for an account of dilapidation was filed 
by the reversioner of a lease against the personal 
representative of a person whose interest in the 
lease appeared to be that of equitable tenant for 
life, with remainders over, alleging that such 
person in his lifetime was in possession, during 
which time the dilapidations occurred; that he 
paid rent, and was liable to the covenants in the 
lease ; and that on his death the defendant entered 
into possession as his administrator, paid rent, 
and became liable under the covenants : — Held, 
that there was not a sufficient allegation of debt 
to support the bill. Arkwright r. Colt, 2 You. & 
C. N. C. 4. 

To whom granted. — Any person whose interest 
would be prejudiced by the commission of the 
waste may file his bill for an injunction ; a ground 
landlord may restrain the sub-lessee of his tenant. 
Farrant v. Lovel, 3 Atk. 723., Amb. 105. An in- 
junction will be granted to protect the contingent 
interests of an executory devisee, or of a child in 
ventre sd mere. Bobinson v. Litton, 3 AtL 209. 

Q 
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SECTION vin. 

Otfier RemedUi. 



Right of Entry to view Watte. — Bemdbs the 
forgoing remedies^ there are other proceedings 
which the party may take for the pnrpoee of pre- 
venting or repairing dilapidationfl, without havii^g 
recourse to the courts of law or equity. 

TetuifU liable to Action for RefusdL — Thus the 
common law gives the lessor or reversioner the 
right to enter upon lands held by tenants for a 
particular estate, for the purpose of viewing the 
state of repair (see 2 Inst. 306.); and for the 
obstruction by the tenant of the landlord in his 
exennse of this right, the tenant is liable to an 
action on the case. Himt v. Dowman, Cro. Jac. 
478. 

Must give Notice. — The reversioner should not 
in such case, however, take the tenant by surprise ; 
he should give him notice of his intention to exer- 
cise his right. Doe d. Wetherell r. Bird, 6 Car. & 
P. 196. 

Cannot repair. — But it must be recollected 
the landlord has no right to enter for the purpose 
of doing the repairs, unless he expressly stipulates 
to that effect ; his only mode of redress is by a suit 
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for recovery of damages commensurate to the in- 
jury done to the premises. Barker v. Barker^ 3 
C. & P. 557. ; see Colley v. Streeton, 2 B. & C. 273. 

In the metropolitan police district^ compensation 
for wilful damage done by tenants to the premises, 
or to furniture, may be awarded by a police ma- 
gistrate to the extent of 15Z. See 2 & 3 Vict. 
c71. 8.38. 

When a tenancy still exists, the landlord must 
proceed against his tenant within one month after 
the commission of an offence under this act. 
Dowell V, Bedingfield, 1 Car. & Man. 9. 



4 1 
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SECTION IX. 
0/Me Tenanfs BemedUi, 



When the obligation to repair is on the lessor 
and he neglect to do so^ the tenant may quit the 
premises if they are uninhabitable.* He cannot 
bring any action against his landlord, unless there 
be an express contract. 

Where, however, the lessor hoa^eaiitered into a 
covenant to do certain repairs, the tenant has his 
remedy for the breach of this covenant by an 
action of covenant ; and in such case the same 
observations will apply that have already been 
made under the head " Covenant." 

It would seem that if the lessee do repairs for 
which the lessor is liable, he cannot deduct the 
amount of them from his rent. See Clayton »• 
Kynaston, 1 Ld. Baym. 430. per Holt C. J. ; but 
see Taylor v. Beal, Cro. Eliz. 222. And he ought 
to give the lessor notice to repair. Moore r. Clark, 
5 Taunt. 96. 

* The tenant will not be liable for rent afler the occupa- 
tion ceases to be beneficial. Edwards v, Hetherington, 
7 D. & R. 117. 
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Judgment in the following case has been given 
in the House of Lords sinoe the foregoing pages 
went through the press ; and it will be observed 
that Lord Brougham casts some doubt on the 
cider-mill casfe. 

The case was that of Fisher^ appellant^ Dixon, 
respondent, and was an appeal to the House of 
Lords^, brought against a decision of the Court of 
Session in Scotland, in a cause in which the appel- 
lant claimed, as executor of one William Dixon, 
certain steam-engines, together with other appa- 
ratus and utensils, which he erected in his life- 
time for the working of coal and iron mines, but 
which the respondent claimed as heir at law. The 
engines, &c. had been put up and fixed to the soil, 
and the question raised was, whether they were 
part of the realty, and passed to the heir at law, 
or were mere personal chattels and removable, 
and as such, belonged to the executors. 

The Court of Session held that the property 
was not removable, and that it therefore passed to 
the heir at law ; and of this opinion was the House 

Q S 
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of Lords, Lord Brougham observing, that there 
was only one case which appeared the contrary 
way to the decision of the Court of Session — a 
cause in which it was represented that Lord Hard- 
wick had decided that a cider-mill was personal 
estate, and the answer to that was, that, in the 
report of the ease it was impossible to imderstand 
whether the mill was fixed to the freehold or not, 
or to discover what was its exact nature and 
character; and Lord Cottenham^ in giving his 
judgment, said, that the old rule of law, which, 
for the benefit of trade and commerce, endeavoured 
to treat machinery as mere personal estate, did not 
apply to the present cause, because Mr. Dixop, 
who erected the property, was the absolute owner 
of the estate, and could not therefore be ttfl^cted 
by the leaning of the law towards personalty, 
since it had been in his uncontrolled power to give 
the property, at the time, such character as he 
pleased. Dom. Proc Sess. 1845. 
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ABANDONMENT, 

effect of declaration bj tenant as to, 185. 
ACCESSORY, 

cannot be remoyed if the principal be destroyed, 43. 
45.68. 
ACCIDENTS, 

whether tenant for years liable for, 302. 
unavoidable, 302. 
ACCOUNT, 

Court of Equity grants, to compel compensation for 
waste, 337. 
ACCOUNT STATED, 

the price of trees may be recorered under, 117. 
ACORNS. See '' Emblbmsnts." 
ACTION AT LAW, 

remedies by, with respect to fixtures^ 
Assumpsit. See ^Assumpsit.'* 
when it lies, 189. 
form of declaration, 189. 
how fixtures described, 191. 
Trespass. See ^^Tbbspass.** 
Trorer. See " Tbotsb.** 
Detinue, 203. 

<14 
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ACTION AT LAW — caniimied. 
Bepleyin, 203. 

action on the case in nature of waste. See ** CasmT 
time within which action brought, 209. 
advantage of injunction over, 210. 
for ecclesiastical dilapidations. See ^ Sccuhlutical 

DlIiAPIDATIOKS.*' 

for laj dilapidations,. 318. 
ADVANTAGE TO ESTATE. See "FntTUJws." 

to be considered in ascertaining whetiier fixtures re- 
moyable, 8. 45, 
ADMINISTRATOR. See " Exbcutob," 
AGREEMENT. See « Sicwi &c. op FiXTuras." 
fixtures should be made subject of, d4. 
construction of contract depends on terms o^ 94* 
between lessor and lessee. See ^^ Lbssob. akd Lbssxx." 
with reference to coTenant to repair, 94. 
when erected during prior lease, 95. 
when lessor covenants to take fixtures at a valuation, 

96. See "Valuatiok." 
when lessor agrees that fixtures should be valued at 

endof lease, 96. 
and term determined bj act of tenant, 97. 
parol as t6 the removal of, 97. 
Statute of Frauds. See " Fbauss, Statvtb ov.** 
stamps on, reUting to fixtures, 121. See " Stamps.** 
amount reduced, 121. 
AGfRICULTURAL ERECTIONS.. 

mere agricultural buildings not removable^ 3. 8. 50. 

63.73.78. 
Dutch bams, sheds, cannot be considered as, ^8. 
trading privileges do not extend to, 63« 
what are, 79. 
AGRICULTURAL LEASES, 

liability to repairs on, 301. . . 
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AGRICULTURE, 

whether a trade, 81. 

miscultivation of glebe lands not dilapidation, 248. 
AIR-PrPE, 105. 
ANCIENT RULE, 

definition of fixture an exception to, 1. 

construed with most rigour between heir and executor, 

11. 
more favourably between tenant for life or in tail and 

remainderman or reversioner, 11. 
least rigorously between landlord and tenant, 52.' 
ANNEXATION OF CHATTELS, 

what sufficient to constitute a fixture, 2. 

must be imbedded in earth, 2. 

or something already part of freehold, 3. 

if fixed, will not pass to assignees of banb*apt, 3. 

what not sufficient annexation, 4. 

if placed on blocks or otherwise not fixed to the ground, 

4. 
if not fixed, will pass to assignees of bankrupt, 5. 
where machinery so constructed as to remain mere 

chattels, 5. 
if buildings, &c., merely rest upon brick foundation, 6. 
constructive. See " Cokstbugtive AKRSXAtioHs." 
shall go to heir, 15. 

mode of, necessary consideration in determining right 
to remove, 86. -^ 

ANVILS, 

go to the heir, 14. 

as to landlord's right to distrain, for rent, 61. 
not distrainable for rent,' 157. 
APPLES, 170. 
APPLICATION OF PRINCIPLE. 

In applying the principle to be drawn from the cases 
the particular facts of each case must be obdcirved, 
48. • 

q5 
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APPRAISEMEirr. See«VAtUATiOH* 
ASSESSMENT. See «'RATnfo.*^ 
ASSIGNEES OF BANKRUPT, 

things fixed to the freehold do not ptwto, 3. IJIL 13S. 
if not fixed, tliej remain mere chatteb and wfllpanto, 5. 

131, 132. 
fiztores pass to ass^ees although snbjeet of express 

covenant in mortgage deed, 123. 
proTisions of the Bankrupt Act rdbUiive to fixturea, 131. 
wherein it differs from 21 Jac. 1. c. 19., 132. 
goods and chatteb onlj within stat, 132. 
distinction between things affixed and those not, 133. 
reputed ownership, 135. 
steam-engine affixed to freehold, 136. 
tenant's fixtures do not pass to, 136. - 
the mere right of user of fixtures does not entitle^ 138. 
fixtures on leasehold premises are not in routed 

ownership, 138. 
steam-engines. 
Effect of mortgage on the reputed ownership^ 138, 

139. 
Trade fixtures, 
right of, to, 140. 

steam-engine, when 8ttl>ject of mortgage, 140—142. 
where lessee mortgages tcjde fixtures, remoyable 

between landlord and tenant, ^40, 141. 
imder mortgage of copyhold and fixtures^ the fixtures 

are not goods and chattels, &c., 141. 
cotton-mill under mortgage, 141, 142. 
where lease contains special juroyisioR as to forfeiture, 

142. 
when lease forfeited and judgment obtained* but pos- 
session was not had until the daj bi^ore bankruptcy, 

143. 
in the intermediate time the fixtures are* oat in the 

order, &c., 144. 
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ASSIGNEES OF nAinnUUn^canUnrnd. 

when tenant covenanta to yield up all ixtooqea-tbey an 
not in liis order, Sx*r I4i, 

equitable mortgage, 144. 

fixtures remoYahk.bj custom not vitlun order, &c^ 
145. 

where relj on custom, must show reputed ownership, 
147. 

ui^ severance fixtures not goods and chattels, 147. 

nor in order and disposition of person in possession, 
147. 

time of removal bj, 147. 
ASSIGNEE OF LEASE, 

liable on covenant to r^Mir, 320. 
ASSIGNEE OF REVERSION, 

maj bring action for dilapidations, 318. 
ASSIGNMENT OF LEASE, 

fixtures pass bj, though not moitioned, 110. 
AUCTION, 

duty on sale of fixtures abolished, 121. 
ASSUMPSIT. See « Action at Law." 

fixtures valued by broker, pursuant to agreement 'With 
landlord, recoverable in, 117. 

as for fixtures and effects, 117. 
For dilapidations. See "Lay Du^apidations." 

when proper remedy, 327. 

parol contract, 327. 

implied contract, 327. 

tenant overholding, 327. 

when action may be brought, 323. 
AUGMENTED CURACIES, 

liability to repair, 235. 

BAKERS* FIXTURES, 

may be removed by t^nanti ^4. 

Q 6 
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BANKRUPT. See ** Assighbbs of Bakuhtft.** 
BANKRUPTCY, 

where lease determined bf, of tenant^ 97. 
BARN, 

laid on pattens or blocks, not a fixture, 4. 

wooden, merelj laid on briek fooadation, 6. 
BEARERS OF ENGINES, 109. 
BEAST-HOUSE, 

erected for mere agricultural purposes, not Temovable, 
3.64. 
BEDS, 

fastened to tlie ceiling, 87. 
BELLOWS, 

blacksmith's, whether liable to distress, 61, 167. 
BELLS 

of a church are part of freehold, 167. 
BENEFICE. See " Ecclesiastical P^iwons.'* 
BENCHES, 

fixed, go to the heir, 14. 

tenant for life cannot remove, 36. 

blacksmith's benches whether liable to distress, 61. 
BEQUEST. See " Devise." 
BISHOFS CHAPEL, 

ornaments in, 177. 
BLINDS, 33. 
BLAST-PIPES, 109. 
BLOCKS, 

blacksmith's, whether liable to distress, 61. 
BOILERS OF IRON-WORKS, 109. 
BOOKCASES, 

standing on brackets, 89. 
BOUNDARY WALLS, 

liability for repairs, 308. 
BREACH OF COVENANT, 

what amounts to, 307. et seq. 
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BREWHOUSE, 

utensils fixed in, do not pass by conveyance thereof, 
with the appurtenances, 114. 
BRICKSTAFFS, 109. 
BUILDINGS. See " Fixtukbs." 

if merely placed on a brick £>undation, 6. 

may be so constructed as to be removable, 6. 

what tenant may remove under covenant to repair, 100. 
BUILDING LEASES, 

liability to repairs on covenant in building leases, 299. 

CALICO PRINTING MACHINERy, 

erected for trade, passes to executor, 22. 
CARDING ENGINES, 

liable to be rated with the premises to which they are 
attached, 151. 
CARPENTER'S SHOP, 

erected for mere agricultural purposes, not removable, 
3. 64. 
CART-HOUSE, 

erected for mere agricultural purposes, not removable, 
3.64. 
CASE, ACTION ON THE, REMOVAL OF FIK- 
TURES, 

old writ of waste, 204. 

by whom brought, 204. 

tenant in tail afler possibility, &c., 204. 

against whom brought, 205. 

executor of lessee, 205. 

abol ished, and case substituted, 206. 

where it lies, 208. 

time for bringing, 209. 
for dilapidations, 

may be brought during term« 817. 

dilapidations must exbt, 317.. 

who may sue in, for, 320. 
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CASE, ACTION OV TEE^-^eoniimied. 

gexkenl obflerrations on, 822. 

revenionarj interest rnuft be injiured ^. 

oommissiye waste, 324. 

tenant bj suflferance, 824. 

permiflsive waste, 825. 

when action may be brought, 825. 

before repairs done, 826. 
CATHEDRAL HOUSE, 

repairs of, bj whom, 285. 
CENSURES, 

ecclesiastical, for non-repair of Hying, 264. 
CHANCEL OF CHURCH, 

repairs of. See " Ecci^ssiAanoAi. DiLAFiDATtoirs.*' 
CHAPELS OF EASE, See «« Ecclbsiastical Dilapi- 
dations.** 

chapels, not district churches, see *^ Eocuhiasvical 
Dilapidations.** 
CHAPEL ORNAMENTS, 167. 
CHARTERS. See '* Hurlooms.** 

not liable to distress for rent, 159. 
CHATTELS. See "Goods," "Fixtums." 

fixed to a frediold, not in order and disposition of 
bankrupt, 3. 131 — 134. 

if not fixed, will pass to assignees, 5. 131 — 184. 

where machinery constructed so as to remain mere per- 
sonal, 5. 

annexed to fireehold do not go to executor, bnt to 
heir, 13. 

unless removable without prejudice to inheritanoe, 18< 
Bankrupt and assignee, 

personal and goods onlj within stat., 182. 

steam-engine affixed to freehold not within Mst, 186. 

until severance, fixtures not withmBaoikarapt Act, 147. 
In nature of heirlooms. See " Hboulooiis.*' 

description of fixtures as, 191.* 197. 
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CHATTELS VEGETABLE. See ^Bjbsbjmm&T 

apples, 170. 

hedges, 170. 

exceptions, 170. 
CHEMNEY-PIECES, 

go to the heir, 32. 

not removable by tenant, 56. 
CHIMNEY GLASSES, 

between landlord and tenant, 87. 
CHURCH, repairs of. See ** Ecoi:.«8X> . Dilapida- 

TIOHS." 

CIDER MILL, 

a mixed case, 19. 72. 
COAL ENGINE, 

liable to be rated as a fixture, 151. 
COMMISSIVE WASTE. See " Waste." 

action on the case lies for, 324. 
COMMON LAW, 

trade fixtures maj be removed at coBomon law bj 
tenant, 56. 
CONDENSER, 105. 
CONSENT, 

of landlord to remove fixtures, 184. 
CONSERVATORIES, 89. 
CONSTRUCTION OF FIXTURES, 

necessary consideration in determining right to re- 
move fixtures, 86. 
CONSTRUCTIVE ANNEXATIONS. See "Akotsx- 

go to the heir, 15. 
millstone, 15. 
keys, 16. 
lodki, Id. 
doors, 16. 
anvils, 16. « 
sails of windmill, 16. 



352 INDEX. 

CONSTRUCTIVE ANNEXATIONS — c(Mi«ni«fd. 
vendor and vendee, 

pass with, bj conveyance of land, 114. 
Distress, 
landlord cannot distnun for rent, 159. 
CONTRACTS. See " Sam ot FccTtus." 
for the sale of fixtures, 93. 
fixtures ought to be made subject of, 94. 
construction of, with reference to fixtures, 94. 
Between lessor and lessee, 
with reference to covenant to repair, 94. 
where fixtures erected during prior lease, 95. 
salt-works erected at salt-springs, 95. 
where landlord covenants to take fixtures at a valua- 
tion, 96. 
where he agrees that fixtures should be valued at the 
end of the term, 96. 
^' when determined by act of tenant, 97. 

parol not admissible to contradict written, 97. 
'1 ^ right of tenant where fixtures demised with house, 
98. 
distinction as to, where tenant buys and where he erects 
fixtures himself, 99. 
Between vendor and vendee, 

fixtures pass unless subject of, 113. 
■ what passes under sale of a mill, cum perttneWtM^ 113. 
windmill passes with the land, 114. ' 
constructive annexations, 114. 
fixed utensils of brewhouse do not pass by coixveyaDce 

thereof with the appurtenances, 114. 
nor ornamental fixtures, 114. 
fixtures should be expressly reserved, 115. 
Statute of Frauds. See ^'Fkaubs, Statutb oi*." 
not within statute, 116. See ^^ Errata.** 
stamps on, for the sale of fixtures^ 121. 
duty reduced, 121. 
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CONVENIENCE. See " Domestic Use," " Okkamskt;' 
Between heir and executor, 
fixtures erected for, 8. 

cannot be removed if injury caused to fi^ehold, 30. 
furnaces fixed and purchased with house go to exe- 
cutor, 31. 
chimney-pieces go to heir, 32. 
setpots, ovens, go to heir, 32. 
stoves, blinds, pass to heir, 33. 
grates, cupboards property of landlord, go to heir, 38. 
Between tenant for life and remainderman, 49. 

tenant in tail and reversioner, 49. 
Between landlord and tenant. See '^Lavdlobd Ain> 
Tbwaht." 
riglit to remove fixtures set up for, 85. 
no express authority, 85. 

inference drawn from cases between other parties, 85. 
each case depends on its own pectdiar facts, 85. 
CONVEYANCE OF FIXTURES. See " Vendor am) 

Vendee." 
CONVERSION. See " Teovee." 
COOLING COPPERS, 

are parcel of the freehold, 33. 
CO-PARCENERS, 
repairs by, 294. 
COPPERS, 

in brewhouses, go to the heir, 14. 
erected by soap-boiler, 65. 
pass by mortgage of fireehold, 122. 
COURTESY, 

tenant by, 38. 
COVENANT. See "Sale op FHxtubes," ** Covenant 
TO Repaie." 
right of assignees where there is express as to fixtures 
in mortgage deed, 123. 
COVENANT TO REPAIR, 

what erections may be removed under, 94. 
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COVENANT TO BEPAm-^caniumed. 

verandahf 95. 

liabilltj where fixtures erected during a prior lease, 95. 

what indttded in covenant to erect lalt^worki, 95. 

where kndlord coyenanted tp take fixtures at a valua- 
tion, 96. 

where lessor agreed that fixtures should be valued at 
end of term, 96. 

whether parol agreement to the removal of fixtures 
admisnble to contradict, 97. 

where lease renewed without express reservation of 
fixtures, 98. 

what fixtures included in, 99. 

right of tenant to remove furnaces, fire-engine, iron- 
works, dwelling-houses, &C., under, 100. 
Dilapidations, 

liability on, 286. 

to what buildings or parts thereof it refers, 298. 

verandah, 299. 

millstone, 299. 

if not fixed in soil, 299. 

where lease renewed, 299. 

building leases, 299. 

agricultural, 301. 

glass windows, 302. 

accidents, 302. 

unavoidable, 302. 

fire, 302. 

tempest, 302. 

floods, 302. 

effect ott 304. 

wear and tear, 804. 

painting, 305. 

hew construed, 305. 

age of premises, 305. 
What amounts to breach. See ^ Bbbach of CavaviBT." 

remedies on, 818. 
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COVENANT, 

action of, for dilapidatioiiB, 

under-lessee not liable on, 321. 

at whose snit, 318. • 

in what oases it lies, 383. 

declaration, 333. 

where there are reciprocal covenants, 334. 

how damages assessed, 334. 
CKIMINAL CASE, 

rule as to fixtures relaxed in, in favorem vita^ 29. 
CRIMINAL LAW, 

application of, to fixtures, 213. " 

not subject of larcenj at common law, 213. 

rule laid down, 213. 

where possession obtained under agreement with intent 
to steal, 214. 

where fixtures broken or destroyed, 215. 

cases within statute, 216. * 

deodands, 216. 
CROPS GROWING, 

whether agreement for the sale of, is within the Stat, of 
Frauds, 118. 

whether distrainable for rent, 159. 
CUPBOARDS, 

if property of landlord, go to heir, 33. 

between landlord and tenant, 87. 

fixed to freehold, increase value of premises conferring 
a settlement, 154. 
CUPOLA, 109. 
CURATES, 

whether liable to repairs of houses, &c., 235. 

augmented curacies, 235. 
CUSTOM, 

fixtures may be removed by, 4. 8. 22. 28. 70. 78. 

right of gardeners and nurserymen to remove trees 
rests on, 80. 
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CUSTOM — cwiftmitfrf. 

& neceflsaxy consideration in detennining the right to 
remove, 86. 
Bankrupt and assigneesf 
machinery removable by, not in order, 8cc^ 145. 
where custom relied on, to raise title, 147. 
effect o^ on right to remove fixtures, 187. 

DAMAGES, 

for ecclesiastical dilapidatioBS, how estimated, 259. 

in what order payable, 260. 

when recovered to be expended on repurs, 260. 
DE BONIS ASPORTATIS. See " Tbbspass.'' 
DEBT, 

under-lessee cannot be sued in, on original lease, 321. 

where action of, lies for dilapidations, 329. 
DEER 

cannot be distrained, 159. 

go to heir as heirlooms, 169. 
DEBTOR, 

fixtures of, who is owner in fee, not liable to be seized 
in execution, 162. 

where, continues possession after selling fixtures, 162. 
DEEDS. See '' Heirlooms.** 
DEFINITION OF FIXTURES, 1. 

exception to general rule, 2. 7. 

of dilapidations, 121. 

ecclesiastical, 226. 
DEMISE, 

acceptance of, of house containing fixtures, does not 
raise implied contract to pay for them, 110. 

where forfeited, 111. 
DEODANDS, 216. 
DEPRIVATION 

for dilapidations, 263. 
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DETERMINATION OF TENANCY, 

where lessor agrees that fixtures should be valued on* 

97. 
by act of the tenant, 97. 
DETINUE, 203. 
DEVISEE. See"DBVisB." 

where entitled to fixtures as against heir, 127. 
a bequest of a house will pass fixtures, 127. 
rights of, against executor, 128. 
fire-engines, 128. 

devise of messuage and fixtures does not include chim- 
ney-pieces nailed to the wall, 128. 
whether ornamental furniture passes under devise of a 
house, 128. 
DEVISE, 

what fixtures may be devised, 127. 
of a house will pass fixtures, 127. 
of fire-engine, 127. * * 

of a messuage and fixtures, chimney not included, 127. 
whether ornamental fixtures pass under, of house, 128 
of heirlooms, 129. ^ 

of emblements, 130. 
DILAPIDATIONS. See " Ecclbsiasticai Dilapida* 
TioNS," " Lay Dilapidatioiis.** 
definition, 121. 
tenant's obligation, 122. 
common law rule, 123. 
several kinds of waste, 123. 
voluntary waste, 123. 
permissive waste, 224. 
nature and extent of liability, 124. 
of what waste may be committed, 125. 
between whom liability exists, 125. 
DEPOSITION. See " Ordeb amd Disposition." 
DISTRESS, 

blacksmith's fixtures, whether liable to, 61. 157. 
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DISTRESS— continued. 
rule as to, 156. 
extent of privilege, 156. 
smith's anvils, 157. 
s bellows, 157. 

furnaces, 157. 
millstone, 157. 
kilo, 157. 
tenant's fixtures, 157. 

kitchen ranges, 158. 

what subject of, 158. 

public-house fixtures, 158. 

landlord's lien on fixtures under execution, 158. 

whether fixtures fastened bj bolts to door of 

factory liable to, 159. 
constructive annexations, 159. 
charters, 159. 
deer, 159. 
fish, 159. 

growing crops, 159. 
nursery trees, 159. 
DISTRICT CHURCHES. See "Ecclesiastical Dila- 

nDATioira. 
DOMESTIC USE. See " Osnamskt," " Convenience." 
Between heir and executor, 
fixtures erected for, 8. 

cannot be removed if injury caused to freehold, 30. 
furnaces, though fixed and purchased with house, go 

to executor, 30, 31. 
hangings nailed to the wall go to executor, 31. 
chimney-pieces go to heir, 32. 
setpots and ovens go to heir, 32. 
stoves pass to heir, 33. 
cooling coppers, blinds, pass to heir, 33. 
cupboards, grates, &c., property of landlord, go to 
heir, 33. 
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DOMESTIC VSE -^canHfOied. 
Between tenant for life and remamdennan, 49. 
tenant in tail and reversioner, 49. 
right to remove fixtures set up for, 85. 
no express authority, 85. 

inference drawn from cases between other parties, 
85. 

each case depends on its own peculiar facts, 85. 
DOORS 

of a house go to heir, 14. 

tenant for life cannot remove, 36. 

removal^e by tenant, 88. 

making doorways in adjoining house, 307. 
DOWER, 

tenant in, 38. 
DOVECOTE, 

destruction of, is waste, 211. 
DUNG 

scattered on land, part of the freehold, 15. 
DUTCH BARKS, 

removable by tenant, 58. 72. 
DUTY, 

auction, on sale of fixtures, abolished, 121. 
DYERS' VATS, 

removable between landlord and tenant, 54v 

not liable to be seized in execution, 161. 

EARTH, 

right to carry away, from church-yard, 249. 
ECCLESIASTICAL DILAPIDATIONS, 
what are, 226. 
incumbent's obligation, 227. 
reasons thereof, 227. 
rectors and vicars, 229. 
lay impropriator, 229. 
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ECCLESIASTIGAL DILAPIDATIONS ^catUimied. 
repair of duuiod discharges obUgatioQ to repair diiirch, 

229. 
parson maj cat down timber, 3S8l 
nave or body of the chiirch, 231. 
exemption, 231. 
union of churches, 232. 

district churches, 232. > <- ')< .-^ « 

chapels of ease, 232. 

chapels not district dran^es^ 239^ / .*^ 

ornaments of the church, 232. • 
monuments, 233. .* v« .' 

defacement o( 233. . . :*" •! 

pews, 233. 
of the right to repair parsonage^usa^ te, 233^ 
parson bound to repair, 234. 
prebends, 235. «< 

curates, 235. 
augmented curacies, 235. 
fraudulent donee of goods of parson ^Uable to rqiaira, 

235.244. 
to restore and rebuild, 236. 242. 
but only where necessary, 236. 245. 
how far liability extends, 237. 
where parsonage destroyed by fire, 238. 
are bound to do what an outgoing taiiant woald^.238. 
liabilities increased, 239. 
not liable for ornamental repairs, 243. 245. 
exchange of livings, 246. 
fences, 246. 
hedges, 246. 
exception, 247. 
wood and timber, 247. 
underwood, 248. 
grass, 248. 
agriculture, 248. 
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ECCLESIASTICAL DILAPIDATIONS --con/inte^c/. 

digging mines, 248. 

earth, 249. 

quarrying stones, 249. 

emblements, 249. 
Remedies for, 

by visitation, 250. 

seyeral means of preventing dilapidations, 250. 

during vacancy, 250. 

bisbops bound to view churches, 251. 

assisted by archdeacon, 251. 

preventive measure, 251. 
By prohilMtion, 

remedial, 252. 

what courts may issue, 252. 

obsolete, 252. 

lies when party proceeds in ecclesiastical court, having 
already obtained damages, 253. 
Injunction, 254. 
Action at law, 

against whom, 254. 

the most effectual remedy, 255. 

first proposed, 255. 

no distinction between prebend and other ecclesiastical 
person, 255. 

aeparate actions for different dilapidations, 256. 

incumbent must be seised of tenements in right of his 
benefice, 257. 

how dilapidations to be ascertained, 258. 

how damages estimated, 259. 

in what order damages payable, 260. 

sums recovered to be expended on repairs, 260. 
Ecclesiastical suit, 

when brought, 262. 

fraudulent grant, 263. 

agiunst sequestrator, 263. 

R 



ECCLESIASTICAL DILAPIDAW01JS'r^?o9«tp?ffft/[3 

lay impropriators, 263. . (..^.j^^ 

Depriyation, 263. , , , . :^,{// 

Sequestration, 26^. . (^ :., 

what portion sequestered, 265. .; yj n 

what portion sequestered in cases of re8idenj^'j26|vi«T 
ECCLESIASTICAL SUIT. See ^ EocLBSiA^xiipifc^' Di- 

LAPIDATIOlfS." . * .M > li 

ECCLESLA.STICAL PERSONS. See " EiiBa^pp^Ts." 
quasi tenants for life, 176. Y MTZ^ ' 

right to fixtures, 176. .^ . ^ , ;,^.^,'^ .,J^ 

disputes confined to omaiaental^ture8|» ^77.^/ ,:^ 
ornaments in bishop^s chapel, 177., .;,.., yTjn3 
when may be removed, 177. 184. ,, . -.■ r ♦ ,j.'t,j 
Emblements, . . .,^|,^ ^^„^ 

may devise profits of growing com, 177. ., p ,j,r 

EFFECT OF REMOVAL 7mjW:IH> 

forms a necessary consideration in d.ej(e^m;^'^^ight 
to remove, 86. ' . ,, 

liFFECTSi 

description of fixtures as, 191. , ,,,« 

EJECTMENT, . ..„ 

action of, for non-repairs, 330. ^ 

in what cases it lies, 330. . , 

waiver, 331. . .• ]'<j;^ ^y^ 

must show tenements out of repair^ ^31. , ,. ^.^ 

courts of equity will not relieve, 332. j,, ^ 

applicable when tenant holds imder agre^f^^^^^* 

ELECTION. See " VoinrG." . ^ 

EMBLEMENTS, , . j , 

the right to remove fixtures erected for t^^ff^^s^ ob 

ject, similar to cases of, 43. 46. -..Mii'i- 

if land be expressly devised, growing cf:pip^.;p;^ to 

devisee, 129. .. ,^{ 

definition, 171. . . »p 

acorns, firuit, and other trees, 172. ^,^ ^ : 
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exception, 172. 

when executor entitled to, 172. 
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right of executor of tenant for life to, 17S. \ ' 

may be seized under ^.yJi. 172. 
E^clesiiadtical,' 
* pkrson may divide profits of growing corn, 177. 

in case of resignatioQ^ ).78« , . 
^' ' tfpai^on die before reversioner^ 178. 
ENTRY 
on premises to repi^ir, 

right 6f landlord to; 314. ' 
Entry on premises to view wastej 

tenant liable to action for refusal, 338. 

must give notice, 338. 

landlord cannot repair, 338. . 

Erections. See " fixtubes." 

''-'if not attached to the freehold, 2-6. 

may be constructed so as to be removable for purposes 
of trade. See " Teadb." • -i 

for ornament, &c. See " Obnamsnt.^' , . \ 

whether greenhouses are, a question for jury, 98. 
what tenant may remove under covenant to repair, 

loa 

EXCEPTION TO GENERAL RULE, 2. 8: 
in favour of trade, 8. 
•gricultnre, 8. 
ornament, 8. 
convenience, 8. 
general improvement, 8, 
custbm, 8. 

nature of fixtures, 8« 
' intention, 8. 
injury, 8. 

advantage to estate, 8. 
disinclination to extend rdiaxatioii, 12. 

a S 
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EXCEPTION TO GENERAL BJJLE -^cotOamed, 
Between heir and executor, 

in favour of trade, 17. et seq, 

where fixture matter of personal nature, goes to exe- 
cutor, 18. 

mixed case between enjoying profits of land, and car- 
rying on species of trade, 18. 

cider-mill does not pass to heir, 18. See ^Addendumy 

only decided case between heir and executor, 19. 

fixtures pass to heir if means of enjoying inheritance 
and accessary to principal, 19. 

salt pans erected at spring pass to heir, 20, 21. 26. 

calico printing machinery does not pass to, 22. 

authorities support right of executor to ^trade fixtures, 
23. i . 

essential that fixtures should be ayailabie for particidar 
trade elsewhere, 27. 

difficult to draw precise rule, 28. • vr.. :o - u 

when fixture * erected for tli€^ greater advantage of 
trade, 28. 

in criminal case, 29. 

tenant cannot remove mill machinery, 60. 

blacksmiths' anvils, bellows, &c., whetiier liable to dis- 
tress, 61. See " DisTBBSS.** 

extensive buildings, whether removable, 61«< 

agriculture in favour of, 63. 

confined to mere agricultural erections, 73. 

what are agricultural buildings, 79. . ^ . • 

right of gardeners and nurserymen to remoi^ trees, 
80. i'*:-: 

strawberry beds, 83. i'^jin-- 

Between landlord and tenant, in fiivonr of .fixknres set 
up for ornament, convenience, or dome^tiorUBe^J^. 

each case depends on its owxf iUct»j 0iQ i./.vfii n; 

hangings, 86. * )x.'"l VsjIjjc" 

looking-glasses, 86. -< aioeaii; 

tapestry, 87. 
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EXCEPTION TO GENERAL RULE — continued. 

^wiunscot, 87. 

clumnej glasses, 87. 

windows and sashes, 87. 

beds fastened to the ceiling, 87. 

stoves, 87. 

cupboards, 87. 

pumps, 88* 

doors*, 88. 

hearthsy 88< 

verandahs, 88. 

pillars of brick and mortar, 89. 

shrubs, 89% 

bookcases standing on brackets, 89. 

conservatories, 89. 

fixtures erected for the purposes of ornament, conve- 
nience, or domestic use, 30. 

if removal cause injury to freehold, pass to heir, 30. 

furnaces may be removed though fixed, and purchased 
with house, 31. 

pictures, 31. 

looking-glasses, 31. 

chimney-pieces, 32.' 

tapestry goes to executor, 32. 

set pots, ovens, 32. 
Tenant for life, 

right o^ to remove arises out of the law of fixtures, 37. 
Tenant in tail, 

right of power incident to estate, 39. 
Executor of tenant for life, 

entitled to fixtures in mixed cases, 43. 

ornament or convenience and domestic use, 49. 
Landlord and tenant. See " LAia>LOSD and Tenant." 

in favour of fixtures erected for trade, 53. 56. 

bakers* fixtures, 54. 

furnaces, 54. 

E 3 



EXCEPTION TO GENERAlA,flHflWR=««*W^aXH 

•ulj d|fefii^^irats^'A4.' . j'".'i .j >\ "ntu'uii 

soap boilers* fixtures, vats, coppers, tablte,'inotf 6. 

>:. /i^Mwh 'bimis^ idicdsi i»8i i ^ . !.-i>'j>^<k)I f^omlolq 

not agricultural erections, 59. Ut ,ot 

EXCEPTION. • ' ' • " 1 '".•.•.q-Yunfmdy 

Vendor and vendee, " ' , ' . ■' • - ' - ' wli ui f-^jniiin^d 
utensils of brewhouse do not*.|teiat b^oiii^olBy^ance 

thereof with the appurtenancite^'llArvo /^toq lo^ 
nor do ornamental fixtures pass by a c«ii^iu3it<oaH^e 
a house and^ithii^ttfikeed^tbmlD^Jttk^dt^i-T 

liability for dilapidations on, 246. -05 .b'jxthn 
EXECUTOR. See ''Trar^M^iyoirLnf f«»SiiER3fii^oiir 
Tail." .^i/oojhi:iII" 998 

questions 4a to fiktuf^ Iir2ftel>«tli«m viidlliiii^o^i^. 
OT I b^w<^i( tirhom ti]0 cM ^mi^hoitliiiw^ ttbM 94jgd^, 1 1, 

12. ' M-.' in'f/./ 'M.«i .fetn'>inoI(fni3 

goods and chattels annexed to^eeMA 4o liDt gdtfo, 13. 
nor constructive annexations, 15. . - • n ) 1 1 1.1 iq f. li CI 

entitle td ia*<ae "ftiturfes, 18. ' ' ''»" '<«'" 

to fixtures accessory to mattexi»of a pet's6iial')ikdA9%, 18. 
mixed case betwemi idatryiiig ^oh s^ic^ ^kilsii^iSA 

enjoying AW pl<6ffirf'i»PlaiKa,Wi ' i i!»Jw 

fire engines go to, 19. "^^'^^ ^ *IMaz:4 

cider-miU, 19. Seer'^'iifia^iimr > >t«it> moil 
'^^ ii!fiS^o4fly*aecid(ea ^jAsfe' W Avotfi^of mttlffe •fSi^*^. 
where fixtures, means ot (Atji^jiny ^^i4tiAi^^SXi^ 

accessories to principal, gA'to^' W.'O'"^^ x^iiftodw 
salt-pans erected at spring do not pass to, 2C^ 4tl'^^^ 

authorities support right of, to trade fixture^^. 
essential that fixtures sli^<i l^^Qifel^^J^^M^^ 

difficult to collect rule from cases, 281^^^ .i^ibais 
wfa^miit^«ry«^ffe<^ f<^ ibettiif ^<^y6SR>tff%rade 
shall go to, 28. ^ • 



EXECUTOR - linbilwrf. ' ' ' " ' ' ■ ■' ^' '^'''MTV.M 
furnaces go to, though fixed and.j^uFehts^u^^ the 

('hoiifle,^lji ■ -• ' . •v*'- 

pictures, looking-glasses, put "Up instead. o£ wdiiifiddt, go 

to, 31. mmi 

chimney-pieces do not pass to, 32. • ■ ' ■ /'. if 

hangings nailed to freehold, 31.. >i../ 

'ittapestvj.gofid txH."3i2. « ' ^ ■ ■ ' . .•• - • i. • i 

set pots, OYebS/32rf..j. • « • ■ • , . i . ,. . ' 

right ^ jaS(iiga«ist.>?eBi8Undf»rixl^ - 
where permitted toremOitO (Siiia«itnttd'fi3KiUii694!j^9}9 
affixed, 50. ♦. ■■ -j • i i] 

r lofr jfewSBd; See M DtoTisBB ". ■ ; ) : ;< : I 

See " Heiblooms.** • , [ 

4$efi fiiilt,>&c* gp^to.Jbeif andiuH to, 169, . ^ 

• I M.t^^mti» i^-simplegjjwit awajrilrees the^gQ/l^ 170. 
Emblements. See " Ebcblements." :. ' 

J. ' wfe^ i^n^i^ed tQi 172. . . ; . < ;, 

Dilapidations, . ^ .i • .: »:■ tt- :>•, ion 

may sue for breach of coTena^t tox^fM^)^ ^^vu:o 
r .iip#y be sued for, 321. 1,^11.1 

EXECUTION. See "I>bbi ^i^^A^;.l f , . i , ,;. 
when lease forfeited by cutting in, 111, , . <» 

EXEMPTION .,. .,,.;,.; .,^„ 

from distress. See *fDi8T»B8a." - f,i .i,- ii-t;1 i,^ 
^^ojpot eixe^ion. See " Exjbgdtios," '^J'l^pfj.l^^qiAs." 

whether removaUe, 61, t. , j .jr v.tjx>« 
fixtures injgapcfrmiU not liable toj^ii^^p^^^der, 

right of assignees of bankrupt in pr/^p[9Ct)j9i|!i^ture8 
under, 144,.^. ,..,-- -. -uk oi Hvymb 
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EQUITY, 

will not restrain tenant in tail from committing waste, 

39. 
relief granted bj court of, 210. 
advantage of injunction over action at law, 200. See 

" Injunction.'* 
timber, 211. 

property must be affixed, 211. 
in what cases the court will interfere, 211. 
tenants for life without impeachment of waste, 211. 
dovecot, 211. 
privity of estate, 212. 
actual waste, 212. 
right doubtfdl, 212. 
Lay dilapidations, 

by suit in, 335. See " Injunction.** 

when proper remedy, 335. 

must appear to be serious injury, 335. 

tenant will be restrained froui making alterations, 336. 

tenants in common, 336. 

account, 337. 

to whom granted, 337. 

FATS 

erected by soap-boiler, 55, 
FENCE WALLS, 

liability to repair, 308. 
FENCES, 

repairs of ecclesiastical, 246. 
FELONY, 

whether, can be committed of fixtures, 213. 
FERRY 

has been held to confer with other premises a settle- 
ment, 155. 
FIERI FACIAS, 

sheriff may seize imder, fixtures erected for trade of 
soap-boiler, 56. 137. 
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FIERI FACIAS— o(m^tce(/. 

but cannot seize under, fixtures erected by tenant for 
-' life without impeachment of waste, 15. 

fixtures seized under, landlord has no lien on for rent, 

158. 
tenant fixtures may be seized under, 160. 
cannot seize fixtures which go to heir, 161. 
nor furnaces, 161. 

nor dyer^s vat fastened to wall of house, 161. 
nor if property of landlord, 161, 
' but lea^e niay be sold and assignee enjoy fixtures, 161. 
nor can he seize fixtures severed without landlord's 

consent, 161. 
nor where the debtor is owner in fee, 162. 
where fixtures sold by debtor who continues^ posses- 

(uon, 162. , 

where lease and fixtures seized, the latter may be sold, 

whether liable to be rated, 153. 
FIRE ENGINE ' ^^ 

set up for benefit of colliery goes to executor, and not 

to heir, 19. ^ , 

goes to executor of tenant for life, and not to re- 

mainderman, 42. . > : i>- oj j 

what included in covenant to repair, 100. 
Devise, 

passes under, of things in nature of personal ^tate, 128. 
FIEE, ■• •-'"•■- 






where parsonage destroyed by fire, 239. 

when'^ade i&xception in lease, 289. 

liability of tenant for years where destruction by, 303. 

not distrainable for rent, 159. 



go to heir as heirlooms, 169. 
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FIXTURES , .baunn«oo — 8aHUTZI'3 

<»t Jfeigei6dral/^l.fc'^'-»'Jqo')/'j fiitoixo oi anhamioa'aib 
definition, 1. .&f ,9700191 

what sufficient ojmejikkUrii^ 03 I)oIti}n9 iolir99Z9 
must be imbeMbdriw^|nlfe^i9^tU( }o i-nium otsdir 
^>''f' ^'(»^i]i<etliltig4i«ilAycpiQ^(^ffadirid^3^fi9 bexm 
will not pass to'ihd'Usgij^ieet^o^tlmakrafifi^x&o 
what not sufficient 'iknf^Mkm^4ii ^L)0^ 9iii;nn9 sih 
when merely laad^<M^))ilAtdititf'ot>44ockd/4niia-i9biD 

EUPT." -^ f ^lo^^i/osxe LuB 

chattels, 5. •*^- Ji.qroiii':(f 0} Kiltss&o'yos 

if ga6ds or-^l^iUlilt^ 1b«i «(ieM^t^flMed!ai^l<£brick 
,t^i)Ltj f^tlilbdtttl^, 6..^'' ' ■ •':'• -ii^'i-'iiiii ^aiiniTq-ooilBO 
general rule as to, 2. 7. 13* ' ,^ '.*>/./. , o3 ^j8g£q 
eaiii^lAl&tid, ^. 18.*' '' -^i > Ji'1,1-. 'r Hj(ji/?j-89ijiiodJui5 
^^'•>'S«^ifa<toai*ofU«iiet«. 18; ^3b^ '^^AUdjibBclnsuv.'* 

agriculture, 8. Ste 'h^feBsetaEalmi. Fix- 

or: /.c^ ; '>! /i.. <M«iigiaaiiti -8«f 'Sev^^iOBnAiiMiik&idPiz- 
.'»'. I" 'J' •-.•nnaBsl'' . . . ^ . ■ - . v^ litni'ii 

general improvemeftty 18% * ../.^ o. r>i> 

,jo:)^.ri.i» ' >'> ziatttM^Jof iii.t(ire^ ^a' • 'li'dexji^^-^niiluol 

intention, 8. I /- 

injury, 5. 8. 22. ' , (o.ir: i*io 

advantage to estate^JL ^S^idSb ,pAo^ is? 
' • eiU^eAse ntint ^ep^Kd.upon (ite :ow^iflHndii^«mam' 
^' "1 'stances, 9. • ^' ^diy:si^idq(n fZs^Biv^ 

of the right to, between heir and execplttr^dlOi^fusfie "' 
between whom questions «ri8e,:]AL64.^ ifv niai vo 
heir and executor, ll«64v //oj »9t oiTi-eo 
tenant for life and Temslaies^wmniiM^S^. 

in tail and reversioner,. Jl. Mton<r 
landlord and tenant, 11. 64. 



FIXTURES — continued. p^'TH ITTZTT 

disinclination to extend exceptions laSi-itovSigftt to 

remove, 12. .j -. hhuVih 

executor entitled to t6tdc^I Ijfe o < r r ^ i . ^ • '^\.-' ^i-A-n 
where matter of |lffirsfimalttiittwre^ )^ .\.'^, '^ r li a 
mixed cAstf^b&tsiton'^^'ojriiQgtke |»rofitaf^o£;IfMi4 and 

cflaTjtq](g]0]^Iarfipeciw oflradet 18. < . ^. 

fire engine goes tcr>exQenJ^»Ti9.: . . f. , 

cider-null^ IW' See. ^44*wdw" , ,, 

H>Txfil7rdieBid«d)0ia^ "iu' layout ,of .i^^l^ to^ ]>^fg^heir 

' and executor, 19. 
^lorriflRBfiiBieailsef ei^'oJrioigiiolNi^ai^^ffmd. furer^g^saiy 

accessaries to principal, 20. 
3ioiiqlak«ganii>ei»^ediat'apn«g;pttmlt0lieirs;2O,,^jlr«, u 
calico-printing machinery, being ; erected, fovi trade, 

passes to executor, 22;- ' v : . ,; , , . ^i-^-,, ,,. 
authorities support right of executor to tr^dei ^'. 
'•VMentialf that/ tU^y damld bb ayaHftUe. f^^.p^prtiicular 
/i'^ ■.'tMBdeel8eidi/6re,fi7. 

erected for better enjoyment 'of ^traide, 28. 
• /riereoted£Hr. omameBt, convenieno^'Wdomestic use, 30. 
if injury caused by removal of^ to; behold, 30. 
'ftornacw Aodgh fixed to^ and purchased with the house, 

go to executor, ^Irf .- . . 

hangings nailed to 'the wall go to^exeoutor, 31. 
looking-glasses, pietures, pfit uprioatead of wainscot, 

31. 
chimney-pieces, 32. " • 

set pots, cfveng, 32. 
M^^9t«vefyilikciolipg eof^perst' &0., renab watfa fire^bolds 33. 
grates, cupboards, property of landlord, gft>tot JMir, 33. 

Tenant for liiti^ - 

by removing oommits waste, Sfi^ 
cannot remove glass windows^ 3€. 
isat wainMOt, 36. 
benclieB,d6* 

a 6 



t 
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FIXTURES — continued. 

door, 36. 

nor fiimaoes, 36. 
I his right to remove arises out of law of fixtures, 37. 

executor of entitled to in mixed cases, 43. 

erected for ornament, 49. 

conTenienoe or domestic use, 49. 

slightly affixed, 49. 
Landlord and tenant. See " LAin>ix>]u> and Tbnakt.** 

rights conferred by law of fixtures, 51. 
For trade, 

baker*s fixtures, 54. 

furnaces, 54. 

djer^s vats, 54. 

vats, coppers, and tables erected by soap-boiler, 55. 

trade fixtures removable at common law, 55. 

may be taken in execution, 56. See ^* Fnssi Facias.** 

reason for establishing tenant's right, 56. 

Dutch bams, sheds, &c., 58. 

argument showing they are not agficultural, 58. 

wooden stable, 59. 

vamish manufactory removable as trade, 60. 

tenant cannot remove mill machinery, 60. 

blacksmith's anvils, bellows, &C., whether liable to dis-^ 
tress, 61. 

lime-kiln, 61. 

whether extensive buildings removable, 61. 
Agricultural, 

trading privilege does not extend to, 63. 

what are, 79. 

right of gardeners and nurserymen, 80. 83. 

strawberry beds, 83. 
Between landlord and tenant, when set up for ornament, 

convenience or domestic use, 85. 

no express authority, 85. 

inference drawn from cases between other parties, 85. 
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FIXTURES — contmued, 

each case depends npon its own peculiar facts, 85. 

in determining right to remoTC, custom, nature and 

> construction of, mode of annexation, and effect of 
removal should be considered, 86. 

hangings, 86. 

looking-glasses, 86. ' 

tapestry, 87. 

'wainsoot, 87. 

chinmey-glasses, 87. 

window-sashes, 87. 

bed fastened to the ceiling, 87. 

stoves, 87. 

cupboards, 87. 

pomps, 88. 

doors, 88. - - 

hearths, 88. 

verandahs, 88. 

piUars of brick and mortar, 89. 

shrubs, 89. 

book-cases standing on brackets, 89. 

conservatories, 89. 

injury to freehold in removing must be made good, 92. 
Sate and trtosfer of. See " Sai.b or Fixtusbs." 

should be made subject of agreement, 94. 
Lessor and lessee. See *' Lessor and Lessee.** 

with reference to covenant to repair, 95. 

when lessor covenants to take fixtures at a valuation, 
96. 

when lessor agrees to take st end of lease, 96. 

right to, where term determined by act of tenant, 97. 

parol agreement to the removal of, 97. 

teiiant*s right on renewal of lease, 98. 

tenant's interest in, when demised with house, 98. 

distinction where bought of landlord and erected by 
tenant, 99. 



37% iKSttXl 

FIXTURES — contfmicrf. ^ - ../> ~ 8.^fI^JTXI'5 

what indttded in coyenant to repair,' Mv>[) hna taM 
furnaces, fire-engines, iroo-4roft8y dMUoffho^OBdBf&c^ 

100. '■ ' . ''•■'• v-'Utifi "io ifzvfob 

tenant*s right' to, on judgment 'Jv/i^ebtHiaititHllhg 

signed, with fttay of execution, 110c ^ "^ i iXii^IaBH 
purchase of, not implied from oee^ptuice^if ^drafaiR^f 

house containing, ItOt'' • •■? ocl ^^nbiH 

right to, when demise forf^ted % tdiUgQnlese^lsMiin, 
111. ' ' ' • ■ li' nio'ii nnbqmoxM 

'Vendor and Tondec^ * •••//) il'i'I iojr(fm9j{3 

if not subject to express contract, will pass^llS^'? 

what passes under wd^ of sa^ cuMpeTiimiM^ia^ 

a windmill passes with the land, 114. ,8G00J''i 

constructiTC annexa^ons,' 114. ' " ""Uw^-m] norfy? 

fixed utensils of a brewhouse do not pass byrAA^''' 
ance thereof willi the ai^pttrtenatadds/ l^^.'^aaivj*. 

nor ornamental, 114. -< fif A^ -(IJ( )'-, 

^ihouldbeexpres^yteserv^'ll^ * bu'»>io 

Statute of Frauds. See ^ Fbauds, Statvts' dv^ 

contracts for the sale of, within, 116; ' '-H0 •• ? . 

unless tenant waive right to remove fiJL4M^eB'iti'laitd- 
^''"lofd*Bii«|ttest, 11©. •• jjiiv 

of growing imd^rwood, 117. • ^ '^ 

' i^maptiA a^reemeti^ ^; See ^ SrikiM.** ^ ">9q: 
Mortgagor and mortgagee. See '^MoBTOAddH ash 

MOBTGAOXS.'* ■ ♦'•«^. 

of the right to, between, 122. - ' l^ * 

^^-^a^lr^^if notex6ep«ed, 12?. ' '•■' 

windmill passes with the land, 133» '^ • ^'^-^ 

'' 'so etoppew, 123. ■ ' ^ '' '^ -■•• •^' 

e where erected after mortgage, 123. '"•' ' 

pass to assignees of bankrupt, thoi^g^ tnentimed in 

deed, 123. * '^* 

do not reqture transfer of possession, 123. '"'^ 
continuing possession by mortgagor no badfpextf fraud, 
126. 



IXIMDXl 3^: 

FIXTURES — c(wiftnii€(/. .v,^^.^^u^ - i^.'irriTZn 

Heir and devJBee,...-. , -i -•. j. i.f wi •. ,.' ; )li,'! )Mi .w.d/f 

devise of house will pass fixtures, 127. • r* 

_J^iaee»«od»^edutOF* .BQef ^'DEiKXfsBLV.r ., 

Bankrupt and aSflig^fie^} See ^^ AMStrnmB of 3i4#«9vpt.*' 

Bating, 150. 153. See "RATtto" 'i 

Exemption from distress. See ^ Dibtbess.'* 
Exemption from execution. See ^^B^fBGHTtos,** ^^FigBi 

F^us^',...^ ■!,„ ,-,. • '-'•:" ......'. 

Eecd0^ji^Ei«MU w 

FLOODS, ':i :■...' ^.m .»: - . : ..,.w j 

when premises destro^d 1)^ >dlQ^ :. ■ > / . < • ■ «<•: 

tenant pot VMi^ Uk^ pkt:4owa m^f 291. ' - , . 

FOLD-YARD, . j , i,^ . 

erected for mere j^ctUliiiral purposes not> i}$lnd]^iible, 

FORGE-ENGINES, 109. . ., , ., ... . 

FOKFEITURE, .- r v. 

when it takes place accordiiiig; to ten^^.ofi ^tenant, 
fixtures belong to lanxHprd* 149L.. ■. ,, > i^ 

special provision in lease of ooUierj,.anfil>S^Mu'(^ifl^;|o, 

possession, order or disposition on, 144<^, ,«! , ; i 
FRAUD, f ,, u,: , 

continuing possession 1^ moi^^^iges!, no.badg^ q|pA26. 
FRAUDS, STATUTE OF, .> .,.:) ,i 

contracts for the sale of fixtures not within* Ijy^. .^See 

. gWiiTHIg wood, 117. 

growing crops, 118. .,.>- 

grass, 119* ' 
potatoes^ 118. 
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FIXTURES — continued. ^ '^^ '^^ «^ '^ ~ gaHUTXIl 

what induded in ooyenant to repair/idft.v'^h hn& lisH 
furnaces, fire-engines, irod-i^orfkB^ cbheUi^liD^K^&c^ 

100. "* ' '■''-; ■'■'' o^jroff "io ssiTsfa 

tenant's right' to, iob jud^ent^iv^^dbtuioseilH^ 

signed, with «tay of exetmtionv I'lOg ^ ^n :fqjn/{n£a 
purchase of, not implied fibm 0lee^ptlulc<Ptilbd»ttb(^f 

house containing, ItOt"' ' ■ ' ''^^f a>g1 .^nbxiH 

right to, when demiBe fbd^lted 6jr tal[MgQ&(ei^CJiM«n, 
111, ' ! " •• '' '^-'. f '-ji • mo'il nohqmozS 

. jVendor und Tendee, •< .'.)•■/.') cdctI (Toihjra9Jt3 
if not subject to express contract, will pasV^l^^ 
what pMMB tmd6i*«ide'0f ^mSQ^ eu»i^^erikmiM^i:9^ 
a windmill passes with the land, 114. eBGOOJ"'! 

constructive anneza^onss,' ll4y'>'<*-- -^^^int^icj noifw 
fixed utensils of a brewhouse do not pass hytSiA^^^' 

ance ther€»of wMi the n^ptot^iiaftM^ 114.^a£U'3^ 
nor ornamental, 114. /IKA^ -U Jo - 

' . >h<)tttd' be expressly ^te8e»t^''114P. • ■ -' ' '♦ h'.y>?i^i 
Statute of Frauds. See " Frauds, Statute^ 6r?^ 
contracts for the sale of, withfai; 116; "" ^ f-^O. ir> . 
unless tenant waive right to remove fikiU^e^'iti'laiid- 
^"""'loM^T^^est; lie. "*' '"' '■- ^ -> 'J Jonv- 
of growing underwood, 117i' v/ir ^ 

"StttaJp'ott a^emeiif *«fV Sefe " ^Am^^ ■ i^uosq: 
Mortgagor and mortgagee. See ^^Mobtoa^^Ii abii 
MOBTOAOX^.'* > ' * •♦"^'. 

of the right to, between, 122. . .li . 

^>-^a^by,'^1f liote^x^epeed, 12?. 5 . ; ^ '^ '- 

windmill passes with the land, l&3w ' ^ ^^ - • -'^^^ 
^'^ 'so^oppert, 123. ■ - '^ ' ' - . • ^ lo' L.r.: .o- 
, where erected after mortgage, 123. "^ 

pass to assignees of bankrupt, thotfg^' tiiQBcliMil€d in 

deed, 123. - ^ ' 

do not require transfer of possession, 123. -<■= 
continuing possession by mortgagor no bad^^ fimud, 
126. 



IXIMDXi 2S^: 

FJXTUBES ^ continued. .,-.^us^'^u^ ^ y:\:ryvZVi 

Heir and devild^ ...•■■! > •■- j. y.t: .,. v • >[• •' .'.j j.;ii// 
:ry^'^abaiia3ri<tei/dehri3e£l^ 127k^ . ,-.M:f._. ., ..i-t .,>•■.,,,,•• 

devise of house will pass fixtures, 127. . • • 

«, (D$itiaee»«xd 'ISxeoutOF^ Bq» " Deiki9bb/* < 

Bankrupt and asaig^fie^ < See ^* AmfiKmsi OF3.*jri»uPT." 
(.SfiltleiJ^eim^ 1^,1 144, 1^; iSee ^.SBTTi:AaifBin(&."'.: 
Bating, 150. 153. See *'BAlttGr 

Exemption from distress. See '^Distbbss.'* 
Exemption from execution. See ** E^fscrvnoB,** ^Fiimi 

EedesJAfttiAstA ^$ee.'^^ IkMvAviAftHeAK. iP]«9«iif.*' /. 

FLOODS, • 1! ...■'.•? .':..' , '■. / 

when premises destroy^ Ij^^^O^*.. - /. 

tenant pot liaUe t^fmti^owQ nen^^ 29L 
FOLD-YABD, .»,...,,. i,, 

erected for mere j|giictilfearal.pul!poae& not i}$l0d]^able, 

FOBGE-ENGINE8, 109. . ....... . 

FGKFEITUBB, ^ , .. 

when it takes place accordiiig to tQna^iOf.ciQtTenant, 
fixtures belong to landlprdf 149L . • ...»., 

special provision in lease of ooUieryy .ai^ <^|iun^, ^ ;^ 

possession, order or disposition on, 144^,, ,,i . ; . 
FBAUD, . , : ,, ... ,, 

continuing possession 1^ mortgpigQir« no badg^ Q&> J26. 
FBAUDS, STATUTE OF, ,( , :, .; 

contracts for the sale of fixtures not within,. 11,$. ..See 
""Erraiar ,...,.,0 

. gnMiOf wood, 117. 

growing crops, 118. 

grass, 119* ' . 

potatoes^ 118. 
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FRAUDS, STATUTE OF, — amttwicrf. 

turnips, 119. 

fruit growing, 120. 
FREEHOLD, 

when chattels onoe fixed to, cannot be serered, 2. 7. 

chattels not fixtures, unless fixed to, 2. 6. 

if erected for agricultural purposes, 3. 

when will not pass to assignees of bankrupt, 3. 

if goods or buildings merely rest upon a brick fisunda- 
tion which is let into, 5. 

when injury caused to, by remoTat.of trade fixtures, 
5.8.22.28.30. ^^ 

furnaces fixed to, go to executor, 31. V, , . 

hangmgs nafled to, go to ex^^ftt*^,^^!^^;;;^^^^.. 

pictures, looking-glaases, ai. , „, ,^^ ^^ -^k'^'^ 

chimnqr-piece. go to ieUi 38. , ,,.i>tH jAHSZaxI 

tapestry, 32. • ^ ^ ^ - 

setpots, ovens, go to heir»-a2. . , . ,, j^-^ t^ qr^^/:i^> 

stoves, cooling-coppers, blinds, remain wil£7^> 

cupboards, grates belonging to landlord, are pa^^cel^ 
and go to heir, 33. . - -•- 

FREEHOLDER. See "Voting.'' . * '^ *^ 

FRUITGROWING, , . 

agreement for, sale of, is an interest in land, and re- 
quires a stamp, 120. 
miri? TREES. See "Emblements." -'^'' ' 
FRUCTUS INDUSTRIALES. See "! 



]|UEL.B[OUSE, r"-, . . 

erected for mere agricultural purposes np^'ranovable, 

FURNACES, ' ■''' '"• ' ^"l'^ *^" '^'• 

fixed m niiddle of floor, jro to neir, 13. . 
^though fixed to freehold and pufchksed wim (ouse go 
to executor, 31. 
Tenant 4ipr life, /\''' " ' 

cannot remoye, ^6. ,,, 
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FURNACES — continued. , 

Landlord and tenant. See "• LahdiiOKd iiin> Temakt.** 
tenant may remoye, 54. 
what included in covenant to repair, 100. 
whether liable to distress, 157. See '* Distbess." 
not liable to seizure in execution, 161. See ^ Fieri 
Facias." 

GARDENERS, 

right to remoye trees rests on custom, 80. 83. 

hot-houses, kc. 83. 

strawberry beds, 83. 
GAS FIFES, 

whether rateable, 153. 
GEAR OF AN ENGINE, 105. 
GENERAL RULE, 2. 7. 13. 

exceptions to, 2. 8. 
GENERAL IMPROVEMENT, 

where fixtures erected for, of estate, 8. 
GLASS, 

glass in a window goes to heir, 14. 

chimney-glass remoyable by tenant, 87. 
GLASS WINDOWS, 

tenant for life cannot take away, 36. 

carT3ring away or breaking by tenant for years is waste, 
302. 
GOODS. See « Chattels," " Fixtuees." 

fixed to freehold not in order and disposition of bank- 
rupt, 3. 

if not fixed will pass to assignees, 5. 

goods, &C., annexed to freehold do not go to executor 
but to heir, 13. 

unless remoyable without injury to inheritance, 13. 
Bankruptcy, 

personal chattels only within the statute, 132. 

steam engine afib^ed to freehold, 136. 
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GOODS — continued. A^M^^n\iw^ — HISPH 

147. ■ .'•» •' '".'^ .iJ^.vi .f-oliiq 

description of fixtnres as, 191. 197/ ^ -f'l -o-Rmul 

GOODS SOLD AND DELIVBJIBDSy' ,- 1 .^^'oJ 

whether fixtures recorerable as. ^8€fe(''^A«Rnff9tf.** 
GRASS, ' • of» ,-oUh.i 

agreement for sale cf gfowing^cropof withib^Stat. of 
Frauds, 118. 4-i ,?inioiAlim 

• in churchyard may be cut by paxidii,3fi4Sl ,&ioqqoo 
GRATES, r.l ,etjiuioiq 

property of landlord go to heir, SB^^^iJ^/.tlj^-^miooi 
blacksmith's, whether liable to distress, 61^ ^fSiCfii^^iS' 

TBESS." ' >v' i'l'UMi; ovifiifiienoO 

GRAVESTONES. See " HBniLooiw.'*.h.xji j; to jcoja . 
GREENHOUSES, Ji ,avji 

the right of gardeners and nurserymen to^ifemh^ 80. 

83, 84. '^1 ,'-v.ob 

whether, are erections and improyementk- ariqaMiion 
for jury, 98. - -• '£«* 

GRINDSTONES, «' «• wi-s'^/'a 

BiaJckstt^l/6, whetk«r)&bleti>di8^eBS,eil i*^'? 

^^cip^Qs, .''■.!!/ t'L 

nailed to the walls go to eaBecutQr^,34^"if: no v«i 
; - ,,^^t^v^pn la|ii3Jorcl:^i4 tenant, 85^ S6.., .. ::]„t-iobio 
HEARTH^i .•'-•. .• . ..-■. f.'>I.i')'.;h -^Iiio 

HEDGES, 170. .^ , \ i •) v'lijsad'jDB 

repi^rsRf ef>gl^afSti^.af4^, , ,,. ..sJo'.io ?nwi-jli:8 
HEIR, .*:i, ..,) ',rAi- ,-(-(=•,.).. ; Miic uiffi Tiafjxiiiq-oi>ilfip 

in which case itftiPl4fTT»4e.iW^iFilfeim^lMffl»» M. 

what goes to, 13. ^,i- ^oi e^og ii 

goods and chattels annexed to the freehold, 13. 
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HEIR -—continued. i ^^t^uXiro-^ - i^dOOO 

: Au|pj||909yMtiOT<tbie'>wi1ibfmt|»nB^Mdi<^^ 13. 

pales, posts, rails, go to, 13. T; [ 

furnaces, 13, 14. ' v. 

doors, locks, gla^s^ M. ( - ' 1,^:1 

' loefe'miliscot, 14. 

tables, dormants, 14. "'/.<• 

ti. .iir9^rmfbfe^li9l«fle(Brc^(49uae, ]!4i i 

millstones, 14. 
coppers, Itt^s,. 14; . 
pictures, 15. 
looking-glasses, 135. ■ 
-iClPhuigi-1511^ .'-..'' 
Constructiye annexations go to, 15. 
stone of a mill, Jbffe, « » . . . / . i " Jfu 

keys, 16. . . .^ > . , / • n.) 

doors, 16. " K*'' 

sails of windmill, 16. < ' < 

Exceptions in favour of trade* > .1 / . » • ^ 1 / 1 >i , » 

where fixture matter of a petaoi^al t^twre-dotti not 

pass to heir, 18. 
mixed case between enjoying profits of lo^'i^^ hirf^^ 

ing on species of trade, 1«. > - •: .1 

cider-mill does not pass* t6 h^, 19. 1^ ^''A^HOMimi 
only decided case between, and executor, Vdi * ^ 'l^-'^ '» 
fixtures pass to, if m^atts of ^hjoliiiflfg'iiffi^^^SMV^ and 
accessary to principal, 20. '^ ^^ ' •'^" ^ ' Xi^H 

salt-pans erected at a spthg, pa^ to^^fC^, Sli''W.V^^ 
calico-printing machinery does not pass to, 22. -^^ ^ "^ " 
'''>)'^<MA>]H€RKS''sttptM th^ !rig&t''6f<k'(^oW^^'M!B fix- 
tures as against, 23. -^^^ < ^ ^ 
I ^ dffl&iiltte^^1liP^''«Ae'frdii'<Jiaite^ 2«» '^^^^^^ "^ 
when profit cannot be enjoyed without the miMKuhery, 
it goes to, 28. <'f - '* -^^^^^^ ^-^^^ 
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BEIR-^ continued. 
Ornament, oonrenienoe, or domestic use, 
fixtures erected for, go to heir if remoral cause, injury 

to freehold, 30. 
furnaces, though fixed, and purchased with the house, 

do not go to, 31. 
hangings nailed to ihe wall do not pass to, 31. 
pictures and glasses, if put up instead of wainscot, go 

to, 31. 
chimney-pieces go to, 32. 
tapestry does not pass to, 33. 
set pots go to, 32. 
OYcns go to, 32. 

stoYCS, cooling coppers, and blinds pass to, 33. 
cupboards, grates, &C., belonging to landlord leased 
with a house will confer settlement and go to heir, 
33. 
Bbtwbbh AND Dbyisse. See **Dbti8B£,** ^'Dbtub.** 
what fixtures may be devised, 127. 
a bequest of a house will pass the fixtures, 127. 
See '^ Hbislooms,** 166. 
fish, 169. 
deer, 169. 
. if tenant in fee-simple grant away trees they do not go 

to, 170. 
Dilapidations, 
action by, for, 318. 
action against, for, 320. 
HEIRLOOMS. 

devise of, 126. 165. 

definition, 164. 

what are, 166. 

chattels in nature of^ 166. 

graves, 166. 

tombs, 166. 

mourning ornaments, 166. 
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HEIRLOOMS — continued. 

bells, 167. 

charters, 167. 

deeds, 167. 
See " Tbnant in tail," " Tsvast fob Lepb." 

personal chattels settled or deyised as, 168. 

deer, 169. 

fish, 169. 

chattels vegetable, 170. 

apples, 170. 

hedges, 170. 

exceptions, 170. 
HOT AIR APPARATUS, 109. 
HOT-HOUSES, 
*■ the right «f gardeoew and nurserymen -toifemt^e, 80. 

HOOPS OF FURNACE, 109. 

UOU&R*^ ^ee^^FsB:^«B£^^'>'LASiiBOKi>ii]«D^T^ 

HUSBANDRY. S^ ^'J^aoBOlciakn^uj ihnBevxbAfedV/ 

IMPLIED CONTRACT, '"■'''' *^'' 

right of gardeners and nurserymen to retnov6' trees 
rests on, 80. ' ' '* 

IMPEACHMENT OP WASTE. See "Tbnant fob 
Life.** 
right of executor of tenant for life withotd;, supported 

by law, 40. ^ ^ ^ "^^l"'-^^' 

sheriff cannot seize fixtures erected by tetiair6^<i^ithout, 

66. ' ' ' 

tenant for life without, not liable to injunctM^'til. 
Dilapidations, "'^^^ 

tenant for life without, has more ext^nlrv^^iPemedies 

than tenant for life, 284! ' ':' - i^« ^^i zisiinLM 
cannot pull down houses, 284. '^^' ^^^''^'''^ 



IMPEACHMENT OF WASTE— (WtfSwiwtai TVLIOJ. 

when limited, 284. . : ■ : ^liBqsi 

effect of restridiao ^ ijgbt iQ timbfirw ^^i^^ds-jdv^ 

tenant for jean without, 293. 
IMPLIED CONTRACT, " :' 

for the sale of fixtures on acceptance of demise otnotlse 
containing, IIQ. t - t 

IMPROVEMENT, ' ' V 

' whether a greenhouse is, quesHon fdt j^, 99.*'- 
INCOMING TENANT. See " Sal* A^i fcuaiinlii \f^ 
¥mramMy'* ''L^&b6u AittylAtdBl^r '• '' u.U ion 

INCUMBENT, ,,., . . .v a dHOJcr^.A.I 

what fixtures removable .by, 177,, ^ .,..„„,.. ^i^^-.^ 
after resignation, right to.embl«^q^ijj7^oii/Jxi> 
right of executor of, ISO.., . , ^^^ uvnnrti 
obligation of, to repair. See ^' Ecci^bsi^i^:^^^^^^*!- 

PmATIOVS.** , ,^ , ' . r . I 

INJUNCTION. See"EQuiTT." , ,,.,.,. 

to restrain ecclesiastical dilapidations. See/^.ip^cpLB- 

8IA8TIGAL DlI«APiPATI01VS.** 

. for lay dilapidations, 335. , ^ . 

INJURY TO FREEHOLD, . " 

where machinery for trade may be removed ]Hrithout 

causing, 5. 8. 22. 28. , .. 

l)y removal of fixtures for purposes of prpame^ 30. 
convenience, 30, 33. .,p, . .,.,.,,.. 

domestic use, 30, 33. 
. in removing fixtures must be made,good» 92,^ , ^ , 
tenant bound to repair, done by ren^oval pf^^tnrea, 

INTENTION, 

in attaching goods to fireehold, 8. ., , 

IRONWORKS, . . .,; ,.1^ ' 

what tenant may remove under covj^ant^^i^.^jiepiur, 
100. 
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JOINT TESFASTTS^ - 'i ' "^^ ^^ '•""» ^••< ^'^'' ^/M'H/:! 
repairs by, 294. --^^ -'• ^*'" 

whether mufietSdtt Iito dgainM, '98^; ' - -' ' 

KEYS. See ** Constbuctivb AiniBXiTr0V.*' 

8 settlement may be gained bj renttngt ^^^ See 

•* Sbttlbmbnt." 
not li^blp. to di^tr^as for rco^t,. Jl^7. See *^ Dircbbss.*' 

not liable to distr^JcirpTQfVty l^S* See **Diai»Bfisr 

LANDLORD AND TENAN^T , ' 

rights conferred by law of fixtures, 50. 

fixtures must be attached to freehold, 51. 

ancient rule more favourably Construed between, 52. 
'l^e fixtures,' '' 

baker*s fixtures, 54. 

furnaces, 54. 
" dyer's vats, 54. 

fixtures erected by soap-boiler, 55, 

vats, coppers, tables, partitions, maybe remove^ by. 
tenant, 56. 

and taken in execution, 56. 

tenant's right established for the benefit of trade, fl6. 

Dutch bams, sheds, 58. 

are not agricultural erections, 59« 

wooden stable, 59. 

vamish'manufkctory removable as a trade erection. 60. 

tenant cannot remove mill machinery, 60. ' 

blacksmith's bellows, anvils, &c., whether liable to dis- 
tress, 61. See "DiSTBBss.* 

lime-kiln, 61. 

whether extensive buildings removable, 61. 
'Agricultural fixtures. See ** Agbicultubal ^bections." 

trading privileges do not extend to, 63. 

what are, 79. 
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LANDLORD AND TENANT— eontiiiiiM?. 

right of gardeners and nurserymen, 80. 83. 

strawberry beds, 83. 

of tilie ri^t to remoye fixtures set np for omament, 
conyenience, and domestic use, 85. 

no express authority in old books between, 85. 

rested on decisions between otilier parties, 85. 

cases depend on their own facts, 85. 

in determining right to remoye, what should be cbn* 
sidered, 86. 

hangings, 86. 

looking-glasses, 86. 

tapestry, 87. 

wainscot, 87. 

chimney glasses, 87. 

window sashes, 87. 

beds fastened to the ceiling, 87. 

stoyes, 87. 

cupboards, 87. 

pumps, 88. 

doors, 88. 

hearths, 88. 

yerandahs, 88. 

pillars of brick and mortar, 89. 

shrubs, 89. 

bookcases standing on brackets, 89. 

conseryatories, 89. 

injury done to premises by remoyal of fixtures must 
be made good, 92. 
Sale and transfer of fixtures. See ^* Sale Ain> Trahstkb 
OF FixTUBES,*^ "Lessor and Lessee." 

when tenant coyenants to repair, 93. 

liability, where fixtures erected, 94. 

a prior lease, 95. 

when landlord covenants to take fixtures at a valua- 
tion, 96. 
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LANDLORD AND TENANT — conftntterf. 

where lessee agrees that fixtures should be valued at 

the end of the term, 96. 
where term determiued bj act of tenant, 96. 
parol agreement by lessor to the removal of fixtures, 

96. 
tenant's right on renewal of lease, 98. 
where fixtures demised with house, 98. 
if removed, trover lies for them, 98. 
distinction where fixtures bought of landlord and 

where tenant erects, 99. 
what included in covenant to repair, 99. 
millstone, 99. 
what tenant may remove under covenant to repair 

furnaces, fire-engines, iron-works, dwelling-houses, 

&c., 100. 
right to fixtures where judgment in ejectment signed 

with stay of execution, 110. 
effect of acceptance of demise of house containing 

fixtures, 110. 
where demise forfeited, 111. 
LANDLORD. See "Landlord and Tenant." 

questions as to fixtures arise between, and tenant, 11. 
greatest latitude allowed between, and tenant, as to 

removal of fixtures, 11. 
Bankrupt and assignee, 

when reserves on lease his property in fixtures, 136. 
ha6 no lien on fixtures seized under Jl. fa., 158. 
fixtures of, not liable to seizure in execution, 161. 
but lease may be sold, 161. 
fixtures severed without consent of, cannot be seized, 

162. 
consent of, to removal of fixtures, 184. 
LARCENY. See "Criminal Law." 
whether fixtures subject of, 213. 

S 
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LARCH, i /, 

whether liable to be rated, 153. 
LATHES, 

blacksmith's, whether liable to distress, (D. 
LAY DILAPIDATIONS, 

between landlord and tenant, 269. 

landlord not compellable hj action to repair, 269. 

tenant most keep honse in tenant-like manner, 270. 

only boond to keep house wind and water-tight, 271. 

not to substantial repairs, 271. 

tenant boimd bj covenant though leaee ymd, 271. 
Wear and tear, 

where injury caused by elements, 274. 

fire, 274. 

tenant orer-holding, 274. 

tempest, 274. 

flood, 274. 

agricultural dilapidations, 274. 

farming premises must be kept in tenantable repair, 
275: 

not liable for permissiYe waste, 275. 

who liable for, 275. 

where accrue, whilst treating for purchase, 275. 
Tenants at will^ 

who are, 278. 

not liable, 278. 

eren where house falls down, 278. 
Tenants by elegit, statute merchant, or sta^e, 279L 
Tenant in fee simple, 280. 

not liable, 280. 
Tenant in tail, 282. 

not liable, 282. 
Tenant after possibility, &c., 282. 
Tenant for life, 283. 

must repair, 283. 

cannot make remainderman contribute, 289. 
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LAY DILAPIDATIONS — canHnued. i - i * . 

without impeacliment of waste, 284. 
more extensive powers than tenant for life, 284. • 
cannot pull down houses, 284. 
when limited, 284. 

effect of restriction on riglM; to timber, 285. 
Tenant for term of years, 
landlord's liability where no contract or exemption, 

286. 
where there is a contract to repair, 287. 
where he agrees to put premises in repair, 287. 
to repair at end of term, 287. 
landlord's liability remains, though injury caused by 

another, 288. 
extent of obligation on coyenant to rebuild and repair, 

289. 
exception by fire and tempest, 289. 
if landlord do not covenant to rebuild, 289. 
of tenant's liability to keep premises in repaur, 290. 
pavement, 290. 
windows, 290. 
inside painting, 290. 
in case of fire, 290. 
substantial repairs, 291. 
not liable to put down new floor, 291. 
nor to pull down and rebuild, 291. 
regard to be had to the state of the premises when the 

term commenced, 271. 
old premises, 292. 

where agreement for lease, but none executed, 292. 
tenant for years without impeachment of waste, 293. 
Tenants in common, joint-tenants, and coparceners, 294. 
answerable for voluntary waste, 294. 
action of waste, 294. 
Mortgagor and mortgagee, 
mortgagee bound to repair, 296. 

■ 2 
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LAY DILAPIDATIONS — continued. 

but not where decay caused by time, 296. 

alterations, 297. 

right to timber, 297. 
To what buildings and parts of buildings a oorenant to 
repair has reference, 298. 

it extends to eyery portion of the premises, 29S. 

yerandah, 299. 

nullstone^ 299. 

if not fixed in soil, 299. 

where lease renewed, 299. 

building leases, 299. 

agricultural, 301. 

glass windows, 301. 

accidents, 302. 

unayoidable accidents of the dements, 302. 

in case of fire, 302. 

tempest, 303. 

floods, 303. 

effect of coyenant, 304. 

wear and tear, 304. 

painting, 305. 

how coyenant construed, 305. 

age of premises, 305. 

what amounts to a breach, 207. 

malring door-way iirto an adjoining house, 807. 

enlarging windows, 307. 
, new house must be like old one, 307. 

conyerting two chambers into one, 208. 

boundary walls, 208. 

fence walls, 208. 

party walls, 308. 
Within what time repairs must be done, 310. 

liability commences with lease, 310. 

when notice required, 310. 

where there is some preliminary act to be done, 311. 
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LAY DILAPIDATIONS — coioinued. 

lessee liable during the term, 311. 

after expiration of lease, 311. 

where notice is required, 312. 
Entry on premises, 

landlord's right to enter to repair, 314. 
Remedies in respect of, 

at whose suit, 318. 

heir, 318. 

assignee of reversion and lessor, 318. 

executors, 320. 
. in case, 320. 
Against whom, 320. 

executor, 321. 

underlessee, 321. 

in case, 321. 
Action on the case, 322, 323. 

general observations, 323. 

reversionarj interest must be injured, 324. 

commissive waste, 324. 

tenant bj sufferance, 325. 

permissive waste, 325. 

where action may be brought, 325. 

before repairs done, 326. 
Of assumpsit, 

where proper remedy, 327. 

parol contract, 327. 

implied contract, 327. 

tenant over-holding, 327. • 

at what time action may be brought, 328. 
Debt, 329. 
Action of ejectment, 

in what cases it lies, 330. 

where action brought, 330. 

waiver, 331. 

must show tenements out of repair, 331. 

■ S 
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LAY DILAPIDATIONS — cofOhmed. ^ " ' 

courts of equity will not relieve, 3d2. 

applicable where tenants hdd under agreement, 332. 
Action of covenant, 

in what cases it lies, 333. 

declaration, 333. 

where reciprocal covenants, 334. 

how damages assessed, 334. 
Of suit in equity, 

where the proper remedy, 335. 

it must appear to be serious injury, 335. 

tenant will be restrained from making alterations, 336. 

tenants in common, 336. 

account, 337. 

to whom granted, 337. 
Other remedies, 

right of entry to view waste, 338. 

tenant liable to action for refusal, 338. 

must give notice, 338. 

cannot repair, 338. 
LAY IMPROPRIATOR. See •'Ecclbsiasticai. Dila- 

MDATIONS." 

how Ecclesiastical Ck>urts may proceed against, for di- 
lapidations, 263. 
LEADS, 

for dyers and brewers, go to heir, 14. 
LEASE. See '* Lessor and Lessee,** ^Covbitabt to 
Rbpaik," "Sale or Fxxtuees." 
right to remove fixtures on renewal of, 98.-183. 
acceptance of lease of house containing fixtures, does 

not raise implied contract to pay for them, 111. 
where forfeited. 111. 
fixtures pass imder assignment of^ widiout menttoning 

them, 110. 
where seized in execution, fixtures mii.y' be scdd, 
162. 
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LEASE — continued* . , 

where renewed, whether tenant may remove fixtures, 

9S. 183. 
liability of tenant to repairs on renewal of, 299. 
LESSEE. See '^Lesbob and Lsssbb,** ^'Landlokd asd 
Tbhast." 
where fixtures demised to, property remaining in land- 
lord, 136. 
if lessee have fixtures, subject to landlord's right of 

property, 137. 
where money borrowed by, on security of fixtures, 

lender has a lien, 138. 
where in possession of fixtures removable, between 

and landlord, which are mortgaged, 140. 
where special provision in lease to yield up all fixtures, 

only qualified right to use, 144. 
LESSOR AND LESSEE. See ''LA]!a>ix>Bi> and Tiwant.'* 
sale and transfer of fixtures, 93. 
with reference to covenant to repair, 94. 
where fixtures erected during prior lease, 95. 
where lessor covenants to take fixtures at a valuation, 96« 
where lessor agrees that fixtures should be valued at 

end of lease, 96. 
where term determined by act of lessee, 97. 
parol agreement by lesaor to the removal of fixtuires, 97. 
lessee's right on renewal of lease, 98. 
interest o^ where fixtures demised with house, 98. 
distinction where bought of lessor and where ereeted 

by lessee, 99. 
millstone included in covenant to repair mill, 99. 
what tenant may remove under covenant to repair 

furnaces, fire-engines, iron-works, dwellings-houses, 

&c, 100. 
lessee's right to remove fixtures where judgm^t signed 

in ^ectment, with stay of execution, 110. 
effect of demise of house containing fixtures, 110. 

• 4 
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LESSOR AND LESSEE— contrmiMf. 

where demise forfeited. 111. 

where lessor agrees to take the fixtures at end of term, 
giving six months' notice, 102. 
Bankraptcj. See ** AssiaiisBs,*' ** BAmirPT.*' 

where lessor reserves his property in fixtures, 138. 
LIEN ON FIXTURES, 

the borrower on security of fixtures on leasehold pre- 
mises has, 138. 

landlord has no, seized under ^.ya. for rent, 158. 
LIME KILN, 61. , 

LOCKS 

of a door go to heir, 14. 
LOOKING-GLASSES, 

fixed, go to heir, 15. 

put up instead of wainscot, go to heir, 31. 

between landlord and tenant, 87. 

MACHINERY, 

where so constructed as to remain mere personal chat- 
tels, 5. 

erected for trade, removable by executor, 22. 

calico-printing, passes to executor, 22. 

where erected in order to carry on trade with greater 
advantage, go to executor, 28. 

mill, cannot be removed by tenant, 61. 
METROPOLITAN POLICE DISTRICT, 

remedy for dilapidations done within, 339. 
MILL, 

what passes under sale of, cum perHneniiis^ 113. 
MILL FURNACES, 109. 
MILL MACHINERY, 

cannot be removed by tenant, 61. 
MILL-STONES, 

go to the heir, 14, 15. 
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MELL-STONES — eoidinued. 

included in coTenant to repair mill, 99. 299. 
not liable to distress, 1^7. 
MINES, 

digging coal-mine in glebe is not waste, 246« 
MIXED CASE, 

between enjoying the profits of land, and species of 

trade, 8. 
cider-mill is, 19. 
Tenant for life, 
executor of, entitled to fixtures erected for a mixed 
object, 43. 
MORTGAGE, 

right of assignees of bankrupt where express covenant, 
' 123. 

effect of, on the right of assignees of bankrupt to fix- 
tures, 138, 139. 
effect of, on reputed ownership, 138. 144. 
trade fixtures, where subject of, 140. 142, 
by lessee, which are removable between him and 

landlord, 140. 
equitable, 144. 

extends to fixtures erected before or after, 145. 
MORTGAGOR AND MORTGAGEE, 
of the right to fixtures between, 122. 
fixtures pass by if not excepted, 122. 
windmill passes by mortgage of the land, 123. 
so coppers and fixtures, 123. 
where erected after the mortgage, 123. 
but they have been held to pass to assignees, though 

subject of express contraxst, 123. 
do not require transfer of possession, 125. 
continuing possession by mortgagor, no badge of fraud, 
126. 
Bankrupt and assignee. See *^ Ordbb aud Disposxtion,** 
^ Assignees of Bankbupt." 

8 5 
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MORTGAGOR AND MORTGAGEE ^ctmiimed: 

reputed ownership, 188. 140. 

where mortgagor oontinties in poBiession, 136. 140^ 141. 

equitable, 144. 
Liability to repairs, 

bj mortgagee, 296. 

but not where decay caused bj time, 296. 

alterations, 297. 

right to timber, 297. 
MONUMENTS. See '^ Eccussiasticai. Dilapidatioiis.* 

defacement of, 238. 
MOURNING ORNAMENTS. See 'VHsiblooms.*' 



NATURE OF FIXTURES. See « Fixtubbs." 

necessary consideration in determining right to re- 
move, 86. 
NAVE OR BODY OF CHURCH. See "Eccjlbsias- 

TIGAI. DUiAPIDATIOnS.*' 

NEW HOUSE, 

must be like old one, 307. 
NOTICE OF ENTRY, 

landlord must give tenant, to view state of repairs, 
338. 
NOTICE TO REPAIR, 

when required, 310. 312. 
NURSERYMEN, 

right to remove trees rests on custom, 80. 83. 
NURSERY TREES, 

not distrainable for rent, 1^9. 

4 

OLD PREMISES, 

what repairs to be done on, 292. 
ORDER AND DISPOSITION, 

goods fixed to freehold not in, of bankrupt^ 3* 

if not fixed, will pass to assignees^ 6. 
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ORDER AJSID DISPOSITKMSl -^conHnned. , , w 

proyisions of Bankrupt Act, as to, 131. 
fixtures not within act, 132. 
distinction between things fixed and those not, as to, 

3. 5. 133. 135. 
steam-engine leased to tenant, the property remaining 

in landlord, in, 136. 138. 
tenant's fixtures not within, 136. 
reason thereof, 137. 
where lessee borrows money on security of fixtures, 

lender has lien, yet they are not in, 138. 
where mortgagor remains in possession of fixtures, they 

are not in, 138. 142. 
where bankrupt was in possession under a contract for 

sale, but re-delivered possession to vendor befote 

sale, 139. 
steam-engine mortgaged, but remaining in possession of 

mortgagor, not in, 140. 
where lessee mortgages fixtures removable between 

lessor and lessee, and remains in possession, 141. 
where bankrupts, after mortgaging a copyhcdd and 

fixtures, erected more, and continued in possession, 

141. 
where special provision in lease to yield up aU fixtures 

&c., lessee has only a qualified right to use, and tiiey 

are not in, 143. 
equitable mortgage, 144. 
extends to fixtures erected before and after, 145. 
fixtures removable by custom not within, 145. 
where assignees rely on custom to raise title by, 147. 
ORNAMENTAL FIXTURES. See "Dommtic Use," 

** CONVENIENCB.** 

Between heir and executor, 
where erected as, 8. 

cannot be removed if injury caused to fireehold, 30. 
hangings nailed to the wall go to executor^ 31. 

8 6 
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ORNAMENTAL FIXTURES — ooiKfmuNi 

pictures and looking-glasses put up instead of wainscot, 
31. 

chimney-pieces go to heir, 32. 

tapestry, 32. 

between tenant for life and remainderman, 49. 
tenant in tail and reversioner, 49. 

slightly affixed, 50. 
Landlord and tenant, 

the right to remove fixtures set up for, 85. 

no express authority in old books, 85. 

rests on right between other parties, 85. 

each case depends on its own facts, 85. 

hangings, 85. 

looking-glasses, 85. 

tapestry, 87. 

wi^nscot, 87. 

chimney-glasses, 87. 

window-sashes, 87. 

beds fastened to the ceiling, 87. 

stoves, 87. 

cupboards, 87. 

pumps, 88. 

doors, 88. 

hearths, 88. 

verandahs, 88. 

pillars of brick and mortar, 89. 

shrubs, 89. 

book-cases standing on brackets, 89. 

conservatories, 89. 

injury done to premises in removing, 92. 
Vendor and vendee, 

do not pasB by conveyance of the house and all tMnga 
affixed, 114. 
Ecclesiastical fixtures 

question between, only arise as to, 177. 

in bishop's chapel, 777. 
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ORNAMENTS OF A CHAPEL, 167. 

of a church, 232. 
OUTGOING TENANT, 

where machinery usually valued between incoming, 
and, 5. See " Valuatioh." 
OVENS 

go to the heir, 32. 

PARSON. See " Incumbbwt," ** Ecci.e8IA8ticai. Dila- 

FIDATION8." 

may cut down timl>er, 230. 

bound to repair houses, &c., 284. 
PARSONAGE HOUSE, 

repairs of. See ^' Ecclesiastical Dilapidations.** 

fixtures in, where removable. See ^'Fixtubxs." 
PARTITION, 55. 
PARTY WALLS, 

liability to repair, 308. 
PAVEMENT, 

if out of repair, breach of covenant, 290. 
PERMISSIVE WASTE. Scc^Wastb." 

doubtful whether action on the case lies for, 325. 
PERSONAL NATURE, 

where fixture accessory to matter of, 18. 68. 
PERSONALTY, 

fire-engine erected for purpose of working a colliery 
goes to executor of tenant for life, 42. 68. 
PERSONAL CHATTELS, 

whether subject of devise or settlement as heirlooms, 
168. 
PEWS, 238. 
PICTURES, 

if put up instead of wainscot, go to heir, 15, 31. 
PILLARS OF BRICK AND MORTAR, 88. 
PINERIES, 

whether removable, 89. - 
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POOR'S RATE. See ^^RjLTBrd.*' 
POSSESSION, 

trsnsfer of propertj in fixtures bj mortgage requires 
no transfer of, 125, 

continuing by mortgage, no badge of fraud, 196. 

bankrupt. See *^ Ordbb Aim DisPOsmoN.** 

where debtor continues, of fixtures after selling, not 
liable to be seized in execution, 162. 

requisite to maintain trespass, 199. 

where obtained under agreement with intent to steal 
fixtures, 214. 
POSSIBILITY. See ** TnwAHT ArraB," &o. 
POST WINDMILL 

does not confer a settlement, 155. 
POSTS 

fixed to fi*eehold go to heir, 13. 
POTATOES, 

whether agreement for sale of, is ccmtract within Stat, 
of Frauds, 118. 
PREBENDS 

must repair cathedral house, 235. 
PRINCIPAL 

shall not be destroyed by taking away accessary, 43. 
45.68. 
PRIVITY OF ESTATE, 

ground of injunction, 212. 
PROFITS OF LANDS, 

mixed case between enjoying, and charging on species 
of trade, 18. 

cider-mill, a mixed case, 19. See ^* AMmdnamr 
PROHIBITION. See " Ecclbsiastical DiLAFinATtONs.** 
PUBLIC CONVENIENCE 

considered in determining whether fire-engine shall 
go to executor of tenant for life, 47. 
PUBLIC-HOUSE FIXTURES 

not liable to distress for rent, 158. 



IN]>BX; 888 

PUDDLING FURNACES, 109. 
PUMP-HOUSE, 

erected for mere agricultural purposes, not removable, 
3.64. 
PUMPS 

removable by tenant, 88. 
QUARRYING STONES, 

right of incumbent for repairs, 249. 
PAINTING, 

inside, where necessary, 290. 305. 
PALES 

fixed to freehold go to heir, 13. 
PARK. See^DBBB." 

PAROCHIAL SETTLEMENTS. See ''Sbttlbments/' 
PAROL AGREEMENT 

to the removal of fixtures, 97. 
REMEDIES 

with reference to fixtures. See ** Action at Li^w,'* 

" Equity." 

for ecclesiastical dilapidations. See *' Ecclbsiastical 
Dilapidations.'* 

for lay dilapidations, 318. 

by tenant when premises out of repair, 340. 
REFINERIES, 109. 

RELIEF. See " Action at Law," " Equity." 
RECTORS. See *' Ecclbsiasticai. DduApidations." 
REBUILD AND REPLACE, 

extent of obligation on covenant to, 389. 

tenant cannot force landlord to, unless bound by cove- 
nant, 289. 

whether parson bound to, parsonage house, 236* 

effect of covenant to, 291. 
RAILS 

fixed to freehold go to heir, 13. 
RAILWAYS, 

as to rating, 152. 
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RATING, 

the value of premues rated to Hie poor may be increased. 
hj fixtures, 150. 

weighing machines, 150. 

carding engine, 150. 

coal engine, 151. 

mode of assessment, 152* 

underwoods, 152. 

railways, 152. 

timber, 153. 

fir, larch, &c., 153. 

water and gas pipes, 153. 
REMAINDERMAN. See '« Tenant fok LnrB.*** 

questions as to fixtures arise between, and tenant far 
life, 11. 

rule more favourable than between heir and executor, 
12. 36. 

but cases applicable between, and tenant for life, 12. 36. 

not entitled to fire-engine as against executor, 42. 
REMOVAL OF FIXTURES, 

the right established in favour of trade, 8. 18. et seq, 

agriculture, 8. 

ornament, 8. 

convenience, 8. 
Other considerations, 

general improvement, 8. 

custom, 8. 

nature of fixture, 8. 

intention, 8. 

injury, 8. 
Advantage to estate, 

each must rest on its own X)eculiar circumstances, 9. 

between whom questions arise, 10. 64. 

heir and executor, 11. 64. 

tenant for life and remainderman, 11. 64. 
in tail and reversioner, 11; 64. 
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REMOVAL OF FIXTURES —conftiwcrf. 
landlord and tenant, 11. 64. 
disinclination to extend right, 12. 
Of right, between heir and executor, 10. 
in favour of trade, 18. 
where matter of personal nature, 18. 
mixed case between enjoying the profits of land and 

carrying on species of trade, 18. 
fire-engine, 19. 

cider-mill, 19. See ^* Addendum/* 
only decided case in favour of right between heir and 

executor, 19. 
calico-printing machinery, being erected for trade, 

passes to executor, 22. 
authorities support right of executor, 23. 
essential that fixtures should be available for purposes 

of trade elsewhere, 27. 
machinery erected for better enjoyment of trade, 28. 
erected for ornament, convenience, or domestic use, 30. 
if injury caused by, to fireehold, 30. 
of furnaces, though fixed and purchased with house, 31 
of hangings nailed to the wall, 31. 
of pictures, looking-glasses, 31. 
chimney-pieces, 32. 
tapestry, 32. 
setpots, ovens, 32. 
Tenant for life, 
cannot conmiit waste, 36. 
nor remove 

glass windows, 36. 
wainscot, 36. 
benches, 36. 
door, 36. 
furnaces, 36. 
the right of, arises out of the law of fixtures, 37. 
remainderman not entitled to fire-en^e as against 
executor of, 42. 



402 nnxBx. 

REMOVAL OF HXTUSBS— eoniiiitfed 

mixed cases, 43. 45. 

pablic convenience to be oonsidered, 47. 

oniiunent, conyenience^ domestic use, 49. 
Tenant in tail, 

right to springs by, out of his estate, 89. 

ornament, convenience, or domestic use, 49. 
Landlord and tenant. See ^ Landjjoud akd Tumoit." 

set up for trade, 53. 56. 

baker^s fixtures, 64. 

furnaces, 54. 

doors, vats, 54. 

by a soap boiler, 

fats, coppers, tables, 55, 

reason for, 56. 

Dutch bams, sheds, 58. 

are not agricultural erections, 59. 

wood stable, 59. 

varnish manufactory as a trade fixture, 60. 

tenant cannot take away mill machinery, 60. 

blacksmith*8 anvils, bellows, &c^ 61. 

lime-kiln, 61. 

extensive buildings, 61. 

agricultural erections, 63. 

by gardeners and nurserymen, 80. 83. 

strawberry beds, 83. 

right of, erected for ornament, convenience, and do- 
mestic use, 85. 

no express authorities in old books, 85. 

rests on decisions between other parties, 85. 

eases depend on their own fiusts, 85. 

in determining right to, what considered, 86. 

hangings, 86. 

looking-glasses, 86. 

tapestry, 87. 

w ainscot, 87. 
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chimney-glasses, 87. 

window-sashes, 87. 

beds fastened to the ceiling, 87. 

stoves, 87. 

cupboards, 87. 

pnmpS) 87. 

doors, 87. 

hearths, 87. 

verandahs, 87. 

pillars of brick and mortar, 87. 

shrubs, 87. 

bookcases standing on brackets, 89. 

conservatories, 89. 

injury done to freehold on, 92. 

where contract exists, 93. 
Between lessor and lessee, 94. 

where there is a covenant to repair, 94. 

where fixtures erected during prior lease, 95. 

where lessor covenants to take fixtures at a valuation, 
96. 

where lessor agrees that fixtures should be valued at 
end of lease, 96. 

where term determined by act of tenant, 97. 

parol agreement to, 97. 

by tenant, on renewal of lease, 98. 

right of, where demised with house, 98. 

trover ^ies for, 98. See " Tbovkb." 

distinction as to right where 'tenant bays fixtures of 
landlord, and where he erects himself, 99. 

a millstone included in covenant to repair mill, 99. 

what removable under covenant to repair furnace, fire- 
engines, iron-works, dwelling-houses, &c., 100. 

tenant's right where judgment was signed with ^y of 
execution, 110. 

where demise forfeited. 111. 
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EEMOYAL OF FIXTURES — continued. 
Vendor and vendee, 

fixtures pass, unless subject of express contract, 113. 

wliat passes under sale of mOl, cum pertmentiit^ 113. 

windmill passes with the land, 114. 

oonstmdiye annexation, 114. 

fixed utennls of brewhouse do not pass by couTeyance 
thereof, with the appurtenances, 114. 

nor ornamental fixtures, 114. 
Statute of Frauds. See " Fkauds, Statitte oy.^ 

injury done by, 118. 
As to time, 

when may take place, 56. 180. 

must be remoTed during the term, 180. 

whilst in possession, 60. 

bankrupt and assignee, 147. 
Ecclesiastical, 

within what time should be removed, 177, 184. 

time of, early established, 180. 

whether since extended, 181. 

where lease renewed, 183. 

rule now settled, 184. 

tenant may extend his right, 184. 

landlord's consent, 184. 

effect of declaration by tenant of his intention not to 
abandon, 185. 

where tenancy of uncertain duration, 186. 

executors of tenant for life, 186. 

where tenancy determined by act of tenant, 186. 

custom, 187. 
RENEWAL OF LEASE, 

tenant^s right to fixtures on, 98. 
REPAIRS. See "Lay Dilapidations.'' 
REPLEVIN, 203. 

REPUTED OWNERSHIP. See "Obdbe awd Dispo- 
srriON." 
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RESTORE, 

whether parson bound to, parsonage house, 236. 
RESIDENCE OF PARSON, 

liability to repair, 266. 
REVERSION, ASSIGNEE OF. See "Assignee or 

Reversion.** 
REVERSIONER. See "Tenant in Tail." 

questions as to fixtures arise between, and tenant in 

tail, 11. 
rule more favourable than between heir and executor, 

12. 36. 
but such cases applicable between, and tenant in tail, 
36. 

SALE OF FIXTURES, 

express contract as to, 93. 

fixtures ought to be made subject of agreement, 94. 

construction of contract depends on terms of agree- 
ment, 94. 

division of the subject, 94. 
Lessor and lessee, 

with reference to covenant to repair, 94. 

verandah, 95. 

where fixtures erected during prior lease, 95. 

salt-works erected at salt-springs, 95. 

where landlord covenants to take fixtures at a valua- 
tion, 96. 

where landlord agrees that fixtures should be valued at 
end of lease, 96. 

where term determined by act of tenant, 97. 

parol agreement to the removal of fixtures, 97. 

tenant's right on renewal of lease, 98. 

tenant's interest where fixtures demised with house, 98. 

distinction where bought of lessor and erected by 
lessee, 99. 

millstone included in covenant to repair a mill, 99. 
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SALE OF FIXTJmEB--' continued. 

what tenant maj remoye under oovenant ta repair 
furnaces, fire-engines, iron^irorks, dweUing-houaes, 
&c., 100. 
lessee^s right to fixtures on judgment being eigned itf 

ejectment, with stay of execution, 1 10. 
not implied from acceptance of demise of houM con- 
taining fixtures, 110. 
where demise forfeited, 111. 
Vendor and vendee, 
fixtures pass by, unless subject of express contraet, 113. 
what passes under sale of a mill, cwn pertineniiUj H^.^ 
windmill passes with the land, 114. 
ConstructiYe annexations, 
fixed utensils of a brewhouse do not pass by oonv^- 

ance thereof, with the appurtenances, 114. 
nor ornamental fixtures, 114. 
should be expressly reserved, 114. 
Stat, of Frauds. See " Fbauds, Statttb op." 
Stamps on agreements for. See ^ Stamps.** 
Mortgagor and mortgagee, 
of transfer of fixtures between, 122. 
pass, if not excepted, 122. 
windmill passes with the land, 123. 
so coppers, 123. 

where erected after mortgagee, 123. 
pass to assignees of bankrupt though mentioaed in 

deed, 123. 
do not require transfer of possession, 123. 
continuing possession by mortgagor, no badge of finaud,- 
126. 
Heir and devisee, 
what fixtures may be devised, 127. 
devise of a house will pass fixtures, 127. 
Devisee and executor. See " Dsvisss.** 
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SALE OF FIXTUBES— conft»i«(^. 

devise of heirlooms, 129. 
of emblements, 130. 
Bankrupt and assignee. See *^ Assignee of Bankrupt." 
SALTPANS, 

in wjch-houses, go to heir, 14. 

erected at spring, pass to heir, 20, 21. 

not necessary to carrying on a trade, 22. 68. 

the case considered, 26. 69. 76. 
SALT-WORKS, 

where tenant covenants to erect, 95. 
SASHES, 

window, removable between landlord and tenant, 87. 
SEIZURE IN EXECUTION. See " Fiem Facias." 
SEQUESTRATIONS, 

parson liable to, for not repuring living, 264. 

what portion liable to, 264. 
SEQUESTRATOR. See " Ecclesiastical Dilapida- 
tions,** "Ecclesiastical Suit." 

liable for ecclesiastical dilapidations, 263. 
SETTLEMENTS (PARISH). 

gained by renting tenement and fixtures, 33. 

fixtures may be calculated in estimating value of pro- 
perty conferring, 149, 150. 154. 

stores and cupboards, 154. 

kiln, 154. 

ferry, 154. 

windmill, 155. 

but they must be ajQixed, 155. 
SETPOTS 

go to the heir, 32. 
SEVERANCE, 

until, from freehold fixtures are not goods and chattels 
within Bankrupt Act, 147. 

nor in order and disposition of person in poMeasion, 
147. 
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SHEDS, 

remoTable by tenant, 58, 78. 
SHELVES, 

blacksmith's, whether liable to distress, 61. 
SHERIFF, 

may seize in execution trade fixtures, 56, 137. 

cannot seize fixtures erected by tenant for years, with- 
out impeachment, &c., 56. 

may seize under execution tenant's fixtures, 160. 

cannot seize fixtures which go to heir, 161. 

nor furnaces, 161. 

nor dyer's vat, fastened to wall of house, 161. 

nor if property of landlord, 161. 

but lease may be sold, and assignee enjoy fixtures, 161. 

nor can he seize fixtures severed without landlord's 
consent, 161. ^ 

nor where the debtor is owner in fee, 162. 

where fixtures sold by debtor, who continues posses- 
sion, 162. 

where lease and fixtures seized, the latter may be sold, 
162. 

fixtures in paper-mill not liable, under extent, 163. 
SHRUBS, 89. 
SOAP-BOILER, 

fixtures erected by, for trade, removable, 55, 69. 
STABLE, 

wooden, 59. 78. 
STOVES, 

remain parcel of the fi*eehold, 33. 

between landlord and tenant, 87. 

increase if fixed, value of premises conferring a settle- 
ment, 154. 
gTAY OF EXECUTION, 

tenant's right to fixtures, on judgment being signed 
with, 110. 
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STAMPS ON AGREEMENTS, 

duty reduced on, 121. 
STEAM-ENGINES, 

. where subject of mortgage, as to order and disposiiion 
of bankrupt, 136. 
STRAWBERRY BEDS, 

tenant of garden ground cannot plough up, 83. 
SUBSTANTIAL REPAIRS, 

tenant liable for, 290, 291. 
SUCCESSOR. See " Eccmsiastical Pbesons." 
SUFFERANCE. See " Tbnant by SurrBBANCB." 
SUIT. See *' Ecclbsiastigal Dslafidations,*" " Equity," 

Injunction." 
SURVEY OF FIXTURES, 

when made, and mode of maJdng, 217. 

between landlord and tenant, 217. 

where allowance to be made at end of lease, 217. 

where new substituted for old, 218. 

between outgoing and incoming tenant, 218. 

custom, 219. 

landlord ought to be party to agreement, 219. 

landlord's consent, 219. 

stamps on, 221. 

TABLES, 

fixed, go to the heir, 14. 

erected bj soap-boiler, may be removed, 65, 
TAPESTRY, 

does not pass to heir, 32. 

between landlord and tenant, 85, 86. 
TEMPEST, 

exception of damage by, in covenant to repair, 289. 

whether destruction by is excusable, 303. 
TENANT. See "Landix>bd and Tbnant.*' 

where lease determined by act of, 97. 

right of, to remove fixtures when lease renewed, 98. 

T 



410 , IKDEX. 

Tm ANT— cantimied. -• r 

interest of, where fixtures demiseA nitk-lbottscv d8. 
where he waives right to remove fixtOreB «t kndlopd^s 
request, contraet taken oiat of Statute of FtbivIb, 1 16. 
if he render it impracticable to haitz valualioii, 143. 
Bankrupt and assignee, 
fixtures of, do not pass to wtfgBiMy 19$, 
but will go to mortgagee, 137. 
may extend the time within whidk he maat I'emove 

fixtures, 184. 
effect of declaration by, not to iHinaSim ^^sixfipes^ 185. 
bound to repair injury, 16B. 
TENANTS HXTURES. See •♦!Pixtowm,- <' XiAin>ix>]u> 

AKD Tenant," ^^Dismass,** '^ Fmi S!4cxAa.** 
TENANTS IN COMMON, 294. 

whether injunction lies agiiiint, finr dyi^^idalioiis, 336. 
TENANTS BY ELEGIT, 279. 
TENANT FOR TERM OF TEARS. See ** Lat Di- 

I^APTDATIONS.'' 

TENANT BY STATUTE MERCHANT OR STAPLE, 

279. 
TENANT BY SUFFERANCaE, 

liable for wilful waste, 925. 
TENANT IN FEE SIMPLE, 

not liable for dilapidations, 280. 
TENANT AFTER POSSIBILITY, 

liability of, for dilapidations, 288. 
TENANT WITHOUT IMPEACHMENT jCHf IIK^lSTE, 

284. ,.,/ 

TENANTS AT WILL, 

who are, 278. 

not liable for diiapidafions, 27B. 

cTen where house faBs down,'27S. 
TENANT FOR LIFE, 

questions as to fixtures arise beflrtiiir^Mid remainder- 
man, 11. 
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TENANT FOR LIFE — cotOinued, 

rule more fkvosrabld- than between heir and executor, 

11, 12. 36. 
such cases are appiic«*hle between, and remainderman, 

36. 
cannot commit waste, 36. 
cannot take awaj glass windows, 36. 
nor wainscot, 36. 
nor bendiest 36. 
nor door, 36. 
nor fiiffiiEaiBes^ 36. 
the destruction hjy of those things not included in 

temporar^r profits^ is waste* 37. 
the exception in right o^ to remove fixtures, a^iseo out 

of the law, 37. 
has but special latarest in timber, 37. 
is not entitled until aetuaily lelled, 37. 
without impeachment of waste, 38. 
Between executor and remaindeirman^ 
right to remove fixtorea siq^perted by law^ 40. 
right of, greater than between heir and executor, 40. 
right of, to fire-engine, 42. 
in mixed cases, 43. 45. 
Ornament^ convenieneei or domestic use, 
slightly ajQixed, 50. 

whether entiiled to deads,, charters, &c, 168. 
Dilapidations by, 283. 
TENANT IN TAIL. See «T»ia«t roa Li»b.*' 

question as to fixtures arise between, and reversioner, 

11. 
rule more favourable than between heir and executor, 

II, 12. 36. 
such cases are applicable between, and remainder- 
man, 36. 
may ccMumit every kind of waste, 37. 89. 
may fell timber during life, 39. 

Be 2 
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TENANT IN TAIL — eotdinued, 

right to fixtures springs out of his estate, 39. 

riglit of executor of, 40. 

greater than between heir and executor, 40. 

fire-engine erected in colliery goe^ to representatiYe 
of, 46. 

mixed cases, 46. 

reason of emblements going to executor applies^ 46. 

fixtures erected for ornament, convenience, or domestic 
use, 49. 

slightly attached, 50. 
' has right to all deeds, &c., 168. 

not liable for dilapidations, 282. 
TIMBER, 

tenant for life has but special interest in, 37. 

not entitled to, until actually felled, 37. 

tenant in tail may fell during life, 39. 

whether liable to be rated, 153. 
TIME OF REMOVAL OF FIXTURES. See "Rb- 

MOYAIi or FlXTUBBS, AS TO TlHE.** 

TIME OF DOING REPAIRS, 310. 
TRADE IPIXTURES, 
Between heir and executor, 
fixtures erected for, exception to general rule^ 8. 18. 
' etseq. 
mixed case between carrying on a species of trade, and 

enjoying profits of land, 18. 
cider-mill a mixed case, 19. See ^* Addendum^'' 
saltpans not accessary to carrying on, 23. 
calico-printing machinery being erected for, passes to 

executor, 22. 
authorities support right of executor to, 23. 
essential that fixtures should be available for particu- 
lar trade elsewhere, 27. 
Between executor of tenant for life or in tail and remun- 
derman or reversioner, 40. 
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TRADE FIXTUELES" continued. 

where it is a mixed case between enjojing the profits 
of the land and carrying pn a igxedea of trade, exe- 
cutor entitled, 43. 45, 
cases in favour of right U>» 46« 
Between landlord and tenant, 
exceptions earlj established in favour of reiaoval of 

fixtures set up, as, J50^ 
baker^s fixtures, 54. 
furnaces, 54. 
dyer^s vats, 54. 
vats, coppers, tables, pactitioBS, may be xemoTed by 

tenant, 56. 
at common law, 56. 
may be taken in execution, 56. 
leason for establishing tenant's right, 56* 
Dutch barns, sheds, &c^ 58. 
argument showing t)iey are not agricfoltoral filatures, 

58. 
varnish manufactory, removable as, 60« 
machinery of a mill cannot be removed by tenant, OCX < 
blacksmith's bellows, anvils, whether liable to^stnas^ 61 .• 
lime-kiln, 61. ■ * 

whether extensive buildings removable, 61. 
right of gardeners and nurserymen to remove trees 

rests on custom, 80. 83. 
so greenhouses and hothouses, 80. 
strawberry beds, 83. 

injury to premises in removing must be made g^od, 92. 
Bankrupt and assignee. See ^^ Assigksb ov BASiMtWFT," 
'^Okdeb and Disposition.*' 
TOMBS. See '« Heiklooiis." 
TOMB-STONES, 

trespass lies for wrongfully removing, 166» 
TRANSFER OF FIXTURES. See **Sam of Fix- 
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TREES, *• 

right of gai^enen and musetymea to TeBio>^ 8S. 
Statute of Frauds, 
growing trees sold by the foot, not wifhin the 4Ai sec- 
tion, but is witbin the 17th, 117. 
trespass for. See ^^Timfass.** 
TRESPASS, 

lies for wrongfiiUy remoring a tombstone, &e., 166. 
where action lies, 199. 
possession requisite, 199. 

who may sue, 199. . ^^ - t - ' ; i • ■ 

' tenant, cannot be sved in,- during tenn, iKX)^ ' * 
De bonis aspotiaiu by laddlorfl, ' . : ' I ^' 

' when sevenmee and aqMvtatkm cme contmnans act, 
200. 
who has property in materials o£ a bridge dedioated to 
ii pidilie, 200. 

whether tenant loses hb property m fistores on sever- 
ance, 201. 
trees, 202. 
declaration, 202. 
time to brfaiging action, 209. 
TROVER 

'lies' £or a windmill merdy placed upon brick founda- 
tion, though not- lor fixtures, 6. n. 
for ^xtxireM demised with house, if removed, 98. 
where the soil is removed fdongwith a'^ung^heap, 194. 
must be severed, 194. 

during the term, 194. ^ • / 

where lease forfeited, 194. 
vendor cannot sue for fixtures not mentidn^^'iki^eed 

of sale, 195. • * • 

nor in mortgage, 195. 

where usually valued between outgoing and 'incoaung 
tenant, 195. 
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TROVER — continued. 

where fixtures, being wrongfiillj removed, were sold 

Tinder ^.yii., 196. 
tenant may maintain action against third part/y 197. 
by mortgagee, 197. 
declaration for goods, chattels, and fixtures good after 

verdict, 197. 
Qonversion, 197. 
time for bringing action of,. 209. 

UNDER-LESSEE, 

cannot 'be sued ini Q<y^nant>or debt for repaurs^ •321. 
UNDERWOOD, GROWING^ 

Mntract for sale oi^ within the Statute of Frauds, 117. 

are liable to be rated to the poor, 152. 

whether parson may cut down, 248. 
UNION OF CHURCHES. See « Bcclbsiaotcal Di- 

XiATmATIOllB.*' 

USAGE. See "Custom." 

I 

VALUATION. See " Sdevet." 

where landlord agrees to, at end of the termt> 97» 
where term determined by act of tenant, 97. > " > > i 
where tenant rendered it impracticable to havQ^]143. 
of real property, fixtures considered^ 149. 
la conferring settlements. See ^ SsTTiOBBiilNiiSi" 
rating. See "Rating." • / »-/ 

voting. See "Voting." , . • ♦imi 

VATS, 

in brewhouses, &c., go to heir, 14. 

VARNISH MANUFACTORY, 

removable, as a trade erection, 60. 71; . • 

VENDEE. See " Vbndoe and Vbnd^Bw" 

VENDOR AND VENDEE, 

fixtures will pass, unless made subject of express con- 
tract, 113. 
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VENDOR AND YEKDEE — ctmiimied. 

what passes under a sale of a null, crnnpefihtat^ 113. 

windmill passes with the land, 114. 

constnictive annexalioas^ 114* ' 

fixed utensils of a brewhouse will not pass hy ^oonvej- 

ance thereof with the i^i|H»teaaiio«v 114. 
nor ornamental fixtarfi^ 114. 
fixtures should be expressly reserved, 114. 

Statute of FnuuH 
contracts for the sale of fixtures not within, 116. See 

" Errata.'' 
unless tenant waive r^t to remove ^MSariA^t^hatkHr 

lord's request, 11^ 
contract for sale of growing underwood, kc^ w^tn 

statute, 117. 
growing crops, 118. 
I ^gS9i9Bf 118. 
potatoes, 118. 
. turnips, 118. 
fruit growing, 118. 
Bankrupt and assignee, 
where bankrupt in possesi^on as vendee, but day 
before bankrnptey re*ddiva^ 4bctures to vendor, 
assignees have no right, 139. 
VERANDAH, 

attached to posts fixed in g^o«id, no« T^ft^mtOe, 4. 
by tenant, 88. ' . . ' 

when tenant covenants to repair, ftc, he Oti^dt re- 
move, 95. 299. ' . My . ;• 

VICARS. See '' EccixaiAsvtcA]:. DiidkriittA^tb^.^ 
VICES, i-i-»' ' ' 

blacksmith's, whether lidbte to ^tts^ess, 6i: ' ' ' 
VISITATION. See ^EocsaMOAWieAi. ©ta^AntowKM^.W 'z 
VOTmO, 15. .1 M/^'"/:' ' 

may ex;ei?oise right oi; when propmy^MJS^eas^'lby an 
annexation of fixtures, 155. 
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WAINSCOT, 

fixed, go to the heir, (14* ' ■ ' 

where pictures and lookingf^lasfiesptit np instead of, 31. 
Tenant fbr life, « 

cannot remoine wainscot^ 86. 
between landlord and tenant, S5, 86. 
WAIVER, 

by tenant, of his right to remove fixtnres at lancQord's 
reqnoaty'iiot'witiim Sisatute of Frauds, 116.' See 
" Errata.'' 

IXllapidatii(mS) 

when committed, no acts amount to, 331. 
WASTE, 

the destruction of things not included in the tem- 
porary profits of the land is called waste, 37. 

and tenant for life cannot commit waste by removal of 
fixtures, 36. 

his right to do so arises out of the law of fixtui^es; 37. 

tenant in tail may conunit, 39. 
Writ of. See " Case." 

destruction of dove-cot is, 211. 

miscultivation of glebe lands not, 248. 

digging mine in glebe, 248. 

carrying away earth, 249. 

quarrying stones by incumbent, 249. 
WATER-PIPES, 

whether rateable, 153. 
WEAR AND TEAR, 

whether tenant liable for, 304. 
WEIGHING MACHINES, 

are rateable as fixtures, 150. 
WILL. See "Dsvibob Ain> Devisee.** 
WINDMILL, 

wooden, placed on brick foundation, removable, 6. 

post, merely laid on brick pillars, 6. 

sails of, go to heir, 16. 
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